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PARLIAMENTARY GOVERNMENT 

IN 

ENGLAND. 

PART IV. 

THE EXECUTIVE AND PARLIAMENT, 
CHAPTER I. 

THE FUNCTIONS OF THE CABINET. 

The cabinet council (like the office of premier) is a body 
unknown to the law and hitherto unrecognized by 
any Act of Parliament i— that is to say, it has no Joundi^bun- 
corporate character ; its decisions as such have no known to the 
authority; it is merely a meeting of ministers to ^^^' 
discuss important business.^ Nevertheless, it is now universally 
recognized as an essential part of our national polity. It is, 
in the words of Lord Campbell, " in the practical working of 
the constitution — a separate defined body in whom, under the 
sovereign, the executive government of the country is vested,'' 
and ** without whom the monarchy could not now subsist."^ 
The leading characteristics of the cabinet council are thus 
described by Lord Macaulay, whose personal experience as a 
politician and statesman gives peculiar emphasis to his words : 

1 Hallam, Const, Hist, v. 3, p. 253 ; Macaulay, Hist, of Eng. v. i, 
p. 211 ; see observations of C. J. Fox, and of Mr. Addington, in Pari. 
Deh, y. i, pp. 508-514 ; Hans, D, v. 196, pp. 11 77, 1193. 

^ Sir G. C. Lewis's Letters, p. 429. 

2 Campbell, Lives of the Chief Justices, v. 3, pp. 187, 188. 
VOL. II. j5 
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2 PARLIAMENTARY GOVERNMENT. 

*' The ministry is, in fact, a committee of leading members of 
the two Houses. But this definition is partial and misleading. 
To consider her Majesty's ministers as a mere committee of 
parliament is to overlook the important fact that they also 
represent the executive power of the crown and of the nation.^ 

-—it is nominated by the crown, but it consists exclusively of 
statesmen whose opinions on the pressing questions of the 
time agree, in the main, with the opinions of the majority of 
the House of Commons. Among the members of this com- 
mittee are distributed the great departments of the administra- 
tion. Each minister conducts the ordinary business of his 
own office without reference to his colleagues. But the most 
important business of every office, and especially such business 
as is likely to be the subject of discussion in parliament, is 
brought under the consideration of the whole ministry" (or 
rather, it should be observed, of that section of the ministry 
which is known as the cabinet council). "In parliament the 

"Mninisters are bound to act as one man on all questions relating 
to the executive government. If one of them dissents from 
the rest on a question too important to admit of compromise, 
it is his duty to retire. While the ministers retain the con- 
fidence of the parliamentary majority, that majority supports 
them against opposition and rejects every motion which reflects 
on them or is hkely to embarrass them. If they forfeit that 
confidence ; if the parliamentary majority is dissatisfied with 
the way in which patronage is distributed, with the way in 
which the prerogative of mercy is used, with the conduct of 
foreign affairs, with the conduct of a war, the remedy is simple. 
It is not necessary that the Commons should take on them- 
selves the business of administration ; that they should request 
the crown to make this man a bishop and that man a judge ; 
to pardon one criminal and to execute another ; to negotiate 
a treaty on a particular basis, or to send an expedition to a 
particular place. They have merely to declare that they have 
ceased to trust the ministry, and to ask for a ministry which 
they can trust. 

" It is by means of ministries thus constituted and thus 

changed that the English government has long been conducted 

in general conformity with the deliberate sense of the House 

of Commons, and yet has been wonderfully free from the vices 

* See Hans. D. v. 215, p. 232. 
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THE FUNCTIONS OF THE CABINET. 3 

which are characteristic of governments administered by large, 
tumultuous, and divided assemblies. A few distinguished 
persons, agreeing in their general opinions, are the confidential 
advisers at once of the sovereign and of the estates of the 
realm. In the closet they speak with the authority of men 
who stand high in the estimation of the representatives of the 
people. In Parliament they speak with the authority of men 
versed in great affairs and acquainted with all the secrets of 
the state. Thus the cabinet has something of the popular 
character of a representative body, and the representative body 
has something of the gravity of a cabinet." ^ 

These eloquent paragraphs present an admirable summary 
of the present position of the cabinet council in the British 
constitution. They generalize upon a variety of points which 
must necessarily receive careful consideration in the remaining 
sections of this treatise. Meanwhile it should be distinctly 
understood that while all important questions, which from time 
to time may occupy the attention of the government, and all 
plans of action, whether to be carried out by acts of legislation 
or of administration, are first proposed, considered, and agreed 
to by the cabinet, it is nevertheless a deliberative a deliberative 
body only ; and, whatever powers may belong to i^ody. 
its members individually by virtue of their respective offices of 
state, it has no authority to a^t collectively, except through 
the instrumentality of the privy council, of which, technically 
considered, it must still be regarded as a committee.^ 

And not only is the existence of the cabinet council, as a 
governing body, unknown to the law, but the very ^^^ members 
names of the individuals who may comprise the unknown to 
same at any given period are never officially com- ^^^ ^^'^' 
municated to the public. The London Gazette announces that 
the queen has been pleased to appoint certain privy councillors 
to fill certain high offices of state, but the fact of their having 
been called to seats in the cabinet council is not formally 
promulgated. Until the principle of collective ministerial 
responsibility was fully established, this circumstance occasioned 
frequent impediments in the exercise of the inquisitorial powers 

^ Macaulay's Hist, of Eng. v. 4, pp. 435, 436 ; and see Grey on Pari. 
Govt, new ed. p. 23. 

2 See Rep. Lords Com®, on Appellate Jurisdiction, Com. Pap. 1872, 
V. 7j p. 193- 
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4 PARLIAMENTARY GOVERNMENT. 

of parliament. There was no method of ascertaining upon 
whom to affix the responsibility of any obnoxious measure, 
and parliament had no alternative but either to assume that 
the responsibihty rested upon certain individuals holding 
prominent official rank, or to adciress the crown to be informed 
by whom such measures had4)een advised.^ It was not until 
after the year 1800 that /regular lists of the ministry for the 
time being began to be inserted in iho. Annual Register. So* 
recently as the middle of the last century, Lord Mansfield, 
when chief justice of the Court of King's Bench, had a seat in 
the cabinet during more than one administration, and the fact 
was not certainly known to parliament and to the country 
until several years afterwards.^ But it is impossible that such 
a circumstance could now occur, because of the publicity 
attending all ministerial changes, and the full recognition of 
the doctrine of collective ministerial responsibility for every 
administrative act. 

A meeting of the cabinet council is ordinarily held once 
Meetings of ^ ^cck for the purpose of deliberating upon state 
cabinet. affair s \ but, when occasion requires, they assemble 

much oftener. It forms " no part of the duty of government to 
hold meetings of the cabinet at any stated times, but only 
according to the necessities of the public service. Any minister 
may summon a cabinet whenever he pleases and for any object, 
either connected with his own department or for anything else. 
But, instead of sending at once, and ordering a messenger to 
assemble the cabinet, it is usual to apply to the first minister, 
who then naturally orders the summons, addressed to * her 
Majesty's confidential servants,' to be issued."^ During a 
session of parliament, it is customary for the cabinet to be 
summoned every Saturday, to discuss the progress of legislation 
and the current business of the week \ but, should the public 
service require, it is also assembled on other days.^ Upon the 
prorogation of parliament, it has been usual to intermit the 
meetings of the cabinet until some time in October, or later 
if necessary, so as to enable ministers to absent themselves 

^ See Com, Jour, v, 9, p. 702 ; v. 10, pp. 298, 300. 

2 Pari. Deb. v. 6, p. 303. 

3 H. Reeve, in Ency. Brit. 9th ed. v. 4, p. 620. 

* Lord Aberdeen, in Report of Sebastopol Com®. Govt. Pap. 1854-5, 
V. 9, pt. 3, p. 294 ; and see pt. 2, p. 210. 
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THE FUNCTIONS OF THE CABINET. 5 

from town, to recruit their strength after the labours of the 
session.^ 

Meetings of the cabinet are usually held at the foreign 
office, but this is merely for convenience; they may be 
assembled at the private residence of the premier,^ or at any 
other place where they can be got together. 

It is not necessary that any definite number of members 
should be present to constitute a formal meeting Relations of 
of the cabinet council, as there is no fixed quorum.^ prime minister 
The unavoidable absence of the prime minister ^° '^« ^^b^^^t. 
himself is no hindrance, providing he is wiUing to allow the 
cabinet to confer together without him.* 

In every cabinet there are a select few who take intimate 
council together, and on important points deter- f^i^^^j. 
mine what the policy of the government shall be council" in the 
before proposing it to their colleagues.^ In fact, ^^^'"^^* 
matters are usually matured and considered in the first instance 
by a small number of members ; and many, especially of those 
who hold offices with heavy departmental work, are not at first 
consulted as to measures about to be proposed to the cabinet. 
When the particular question has been suitably matured, a full 
cabinet council is convened to decide upon it.^ 

In any case of emergency, requiring immediate action, the 
prime minister would not scruple to assume the 
responsibility of exercising the supreme authority SinXt2r?n™^ 
which belongs to his office, avaifing himself merely cases of 
of such advice or assistance as might be within ^™^^^^^^y* 
reach. 

The topics to be discussed in council on any particular 
occasion are seldom known beforehand. Ministers are 
generally aware of the questions under the consideration of 
government, but it is not customary to announce the subject 
for which a meeting of the cabinet is convened. 

* Lord Aberdeen, in Report of Sebastopol Com®. Com. Pap, 1854-5, 
V. 9, pt. 2, p. 209 ; see Welling. Desp. 3rd ser. v. 2, p. 545. 

^ Peel's Memoirs^ v. 2, p. 140; Corresp. Will, IV. with Earl Grey^ v. i, 
p. 74 ; V. 2, p. 226 ; Ed. Rev. v. 133, p. 335. 

^ Com. Pap. 1854-5, V. 9, pt. 2, p. 209. 

4 Corresp. Will. IV. with Earl Grey, v. I, p. 352 ; Hans. D. v. 186, 
pp. 1590-1598. ^ Quar. Rev. v. 133, p. 325. 

^ Welling. Desp. 3rd ser. v. 4, pp. 564, 573 ; Ld. Cranbourne, sec. for 
India; Hans. D. v. 185, p. 1348 ; Lord Russell, lb. p. 1638; see Mr. 
Disraeli, lb. v. 203, p. 1297. 
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6 PARLIAMENTARY GOVERNMENT. 

The cabinet lives and acts simply by understanding, without 
a single line of written law or constitution to determine its 
relations to the monarch, to parliament, or to the nation, or 
the relations of its members to one another, or to their head.^ 

Its deliberations are usually confined to matters of general 
. ^ policy, whether domestic or foreign, including 

Sre the such measures as it may be deemed advisable to 
cabinet. submit to the consideration of parliament for the 

welfare and social advancement of the nation. But there are 
also other subjects that from time to time are brought before 
it. For example, questions will continualy arise which, 
though not ripe for immediate settlement, nevertheless require 
careful preliminary investigation. The details of such questions 
are first examined, either by individual ministers or by a com- 
mittee of the cabinet, and, when sufficiently prepared for dis- 
cussion, are then submitted for the consideration of the whole 
cabinet.^ 

It has been customary of late years, when any subject of 
Committees of importance has arisen,, upon which the head of a 
the cabinet. great department of state (being a cabinet minister) 
has been desirous of consulting his colleagues in the govern- 
ment, for a committee of the cabinet to be convened to con- 
sider the details of the question, -previously to submitting it to 
the cabinet collectively. The mode of effecting this is for the 
minister who desires the advice of his colleagues to request the 
prime minister to appoint a committee to assist him in pre- 
paring the statement which should afterwards he made to the 
cabinet. Every year it is usual for such committees to be 
appointed on behalf of the war office, the admiralty, the 
treasury, and other departments of state. ^ 

Questions of general policy frequently originate with par- 
ticular departments of state, or in conference between two or 
more ministers when the question is one of mutual concern ; 
but all matters which are of more than departmental importance 
should come before the cabinet, who are collectively responsible 
for every act of government.'* 

* Mr. Gladstone, in North Am. Rev. v. 127, p. 206. 

2 Rep. Com^ on Official Sal. Com. Pap. 1850, v. 15 ; Evid. 1397, 1409 ; 
Mr. Gladstone, Hans. D. v. 203, p. 889. 

3 Rep. Com^ on Education, C0771. Pap. 1865, v. 6 ; Evid. 1887-1894. 

* Rep. Com«. on Dipl. Serv. Com. Pap. 1870, v. 7 ; Evid. 2528, 2588, 
2770. 
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THE FUNCTIONS OF THE CABINET. ^ 

All questions of administration that involve either new or 
important principles, or which are likely to excite discussion 
in parHament, are brought up for the judgment of the 
cabinet. For while, in the government of the Q,_iesdons 
country, each minister is virtually supreme in his before the 
own department up to a certain point (subject, 
however, to the constitutional control which properly belongs 
to the prime minister, and to that which is exercised by the 
treasury, in all cases where the expenditure of public money is 
concerned), beyond that he must either consult the prime 
minister, or his colleagues in council beforehand.^ The 
responsibility and control heretofore exercised by a particular 
minister is then absorbed by the cabinet, and each minister 
is bound, in his own department, to do his utmost to carry out 
the decisions arrived at by that body.^ 

For example, it is the usage for the cabinet to consider 
what number of men is required for the military and naval 
service of the year. Their decision is reported to the queen, 
and then formally declared by the queen in council. It is 
afterwards communicated by one of the secretaries of state to 
the commander-in-chief and the board of admiralty. It then 
becomes the duty of the secretary of state for war and of the 
first lord of the admiralty to prepare estimates, to be submitted 
to parliament, for the necessary supplies to carry out the 
intentions of the government. The manner in which the naval 
power shall be distributed is also a cabinet question. And, 
whenever circumstances render it necessary to send troops 
abroad, the consideration of the measure devolves, in the first 
instance, upon the cabinet. The number of battalions to be 
employed in the different colonies is also a matter of general 
policy, which is determined by the cabinet. x\nd appointments 
of officers to chief commands, whether naval or military, are 
generally made with the concurrence of the cabinet.^ 

Any matters of difference between cabinet ministers and 
their colleagues^ or with subordinate members of the ministry, 
in regard to their official duties, if not reconcilable by the 

^ Rowlands, E^tg. Const. 436; Rep. Com«. on Board of Admiralty, 
Co?n. Pap. 1861, V. 5, p. 182. 

2 Mr. Gladstone, Hans. D. v. 204, p. 861. 

3 Com. Pap. 1861, V. 5, p. 49 ; Rep. on Military Organization, Com. 
Paf>. i860, V. 7, pp. 95, 636 J Sir G. C. Lewis, in Hans. D. v. 169, 
p. 1281 ; lb. V. 190, p. 368. 
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8 PARLIAMENTARY GOVERNMENT. 

authority of the premier ^— and any question at issue between 
different departments of state, ought to be submitted to the 
decision of the cabinet.^ 

And here it may be remarked, incidentally, that the public 
Departmental disclosurc of differences of opinion between two or 
diflferences. more departments of government, though some- 
times, perhaps, unavoidable, has always a mischievous effect 
upon the public service. It is obvious that discussion between 
different departments, upon points of policy or practice, must 
frequently take place, and ought to be regarded as private and 
confidential. Once a decision has been arrived at, the whole 
administration are responsible for it ; but meanwhile the dis- 
closure of any actual disagreement is unseemly, and is 
calculated to produce most injurious results.^ 

The deliberations of the cabinet upon all matters which 
Its deiibera- engage their attention are strictly private and con- 
tions secret. fideutial ; being kept secret even from the other 
members of the administration, who have no seat in the cabinet, 
and who therefore are not directly responsible for the conduct 
of the government. Upon their first introduction into the 
privy council, ministers are invariably sworn to secrecy. 
Hence they are not at liberty, thenceforth, to divulge con- 
versations or proceedings in council — or to reveal to others 
any confidential communications they may have had, either 

^ As in 1811, the relative authority of the offices of secretary-of-war and 
commander-in-chief, see Clode, Mil. Forces, v. 2, p. 714 ; see cases in 
Rep. Com®, on Board of Admiralty, Com. Pap. 1861, v. 5, p. 199; Rep. 
of Sebastopol Committee, lb. 1854-5, v. 9, pt. 3, pp. 293, 360. 

2 Mr. Gladstone, Hans. D. v. 217, p. 1373 ; and see 3rd Rep. Civ. Serv. 
Exp. pp. 242, 248, Com. Pap. 1873, v. 7. 

^ Hans. D. v. 185, p. 463. See discussion in 1862, respecting differences 
between the treasury and colonial office in regard to the Jamaica debt, 
lb. V. 168, p. 260 ; and see Com. Pap. 1862, v. 36, p. 817 ; and upon 
differences betv^een these departments on confederation of West Indies, 
Hans. D. v. 206, p. 1026 ; between comptroller and auditor-general and 
civ. serv. com''^ in regard to appointments in audit office. Com. Pap. 1873, 
v. 39, p. 103. See also Mr. Disraeli's remarks upon effect of cases of mis- 
understanding between public departments, in sess. of 1862, Ha^zs. D. 
v. 168, p. 1 138; also lb. V. 169, p. 1393; as respects differences between 
war office and the Indian Government, lb. v. 190, p. 175 ; between 
the treasuiy and the war office, Jb. v. 216, p. 1288 ; between the 
treasury and home and foreign offices, the board of trade, 3rd Rep. 
Com^ Civ. Serv. Exp. Coin. Pap. 1873, v. 7 ; Hans. D. v. 217, p. 1358; 
between the treasury and postmaster-general. Com. Pap. 1876, v. 42^ 
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THE FUNCTIONS OF THE CABINET. 9 

with the sovereign or with a colleague in office — ^without 
express permission from the crown.^ This applies equally to 
those who have ceased to form part of an administration, as to 
members of an existing government.^ 

No secretary or clerk is permitted to be present at meetings 
of the cabinet council ; neither is any official record kept of 
its proceedings.^ The decisions of the cabinet are either 
embodied in formal minutes, to be submitted to the sovereign, 
or else are carried into effect by the personal directions of the 
individual ministers, to whose departments they may par- 
ticularly apply. 

Mere decisions of the cabinet, unless followed up by some 
formal order or declaration of the queen in council, Decisions of 
or by a treasury minute, or other authoritative the cabinet, 
officialact, are necessarily of an ephemeral character ; having a 
present efficacy so far as concerns the matter in hand, but 
carrying with them no permanent authority. 

If any authoritative action on the part of the crown should be 
required, in order to give effect to a decision of the how carried 
cabinet, it would be the duty of the prime minister out. 
to advise a meeting of the privy council to be summoned, 
from whence orders in council, proclamations, or other official 
notifications might proceed. All commands of the sovereign, 
whether emanating from the privy council or issued upon the 
advice of a responsible minister, should be transmitted to the 
officer or department of state charged with giving effect to 
the same by a secretary of state, or other responsible minister.^ 

Apart from the adoption of any formal minutes, the extent 

^ Welling, Desp. 3rd ser. v. 4, p. 212 ; Duke of Somerset on Monarchy 
and Democracy^ p. 169 ; Mir. of Pari. 1831-2, p. 2069. See observations 
in parUament upon a letter from the lord -lieutenant of Ireland (Lord 
Anglesey) to the prime minister (Lord Grey), pointing out, for information 
of the cabinet, views entertained by his lordship in regard to Ireland ; 
which letter was read in the House of Commons by Mr. Hume and other 
members. The unauthorized publication of this letter was stigmatized as 
"a most foul and scandalous breach of confidence" {lb. 1834, pp. I373> 
1375, i4c?o, 1446). 

2 lb. 1834, p. 2645. 

^ Mr. Gladstone, North Am. Rev. v. 127, p. 207. There is a conven- 
tional understanding that no notes are to be taken of what passes in the 
cabinet, or if taken that they should be kept secret until the generation 
concerned therein shall have passed away {Qtiar. Rev. v. 129, p. 330 ; H. 
Reeve, mEncyc. Brit. 9th ed. v. 4, p. 620 ; Ed. Rev. v. 153, p. 390, etc.), 

■* Hans. D. v. 140, p. 1047 ; Clode, Mil. Fore. v. 2, p. 722. 
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lO PARLIAMENTARY GOVERNMENT. 

to which documentary evidence may exist in regard to matters, 
which have at any time undergone discussion at cabinet 
meetings, depends in a great measure upon accidental circum- 
stances. When there is an opportunity for frequent personal 
intercourse amongst those who take a prominent part in cabinet 
councils, it may happen that little or nothing is committed to 
Ministerial Writing at the time.^ But it was the usual practice 
memoranda, ^it^ Sir Robcrt Pcel (following the example of 
the Duke of Wellington) to bring before his colleagues his 
opinions in regard to great public questions, upon which 
he desired to have a decision of the cabinet, by means of 
written memoranda. These papers were generally *'read 
by himself at a meeting of the cabinet, and afterwards sent in 
circulation amongst the members of the government. The 
best opportunity was thus afforded for a mature consideration 
of statements made, and of arguments adduced, in support of 
measures proposed for consideration, and the most effectual 
precaution taken against misconstruction^ and hasty, incon- 
siderate decision." ^ A similar practice is followed, not only 
by prime ministers, but by subordinate members of the cabinet, 
who are desirous of calling the attention of their colleagues to 
important matters that require careful statement or explana- 
tion, or who may wish to comment upon the pohcy pursued 
by a colleague in affairs appertaining to his own department.^ 
Such papers are circulated amongst ministers by means of 
"cabinet despatch boxes," to which every cabinet minister 
possesses a master-key.^ 

As regards the internal relations of the cabinet, while each 
Internal minister is an -adviser of the crown, the cabinet is 

relations of the a uuity, and uouc of its members can advise as an 
individual, without, or in opposition actual or 
presumed to, his colleagues. But the business of the state is 
vastly too great in volume to allow of the actual passing of 

* Peel, Memoirs, v. 2, p. 97. 

^ lb. p. 99. 

^ See frequent memoranda by Duke of "Wellington, when cabinet 
minister, in reference to policy of government, Desp. 3rd ser. passim ; lb. 
V. 2, p. 549. 

^ Peel, Memoirs^ v. 2, pp. 184, 194 ; Donne, Corresp. Geo. Ill, v. 2. p. 
134 ; Haydn, Book of Dignities, 88 n. Occasionally documents which 
are intended to be perused by cabinet ministers only are confidentially 
printed at the foreign office, to avoid the necessity for multiplying manu- 
script copies for that purpose {Hans, D. v. 166, p. 711). 
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THE FUNCTIONS OF THE CABINET. II 

the whole under the view of the collected ministry. It is, 
therefore, a prime office of discretion for each minister to 
settle what are the departmental acts in which he can presume 
the concurrence of his colleagues, and in what more delicate, 
or weighty, or peculiar cases he must positively ascertain it.^ 

Sometimes a member of the administration, being a privy 
councillor, but without a seat in the cabinet, is other ministers 
called upon to attend a meeting of the cabinet, in '^^^^^^^^ 
order that he may express his views upon some meeting of the 
question which intimately concerns his own depart- cabinet. 
ment. Thus, Lord Castlereagh, when chief secretary to the 
lord-lieutenant of Ireland, was invited to confer with ministers 
upon Irish questions, in September, 1800, and again early in 
the following year.^ And when points of law are likely to 
arise the law officers are usually invited to attend at the 
deliberations of the cabinet.^ If the occasion be one of 
peculiar gravity and importance, a summons should be issued 
by the proper officer directing certain persons to attend a 
committee of the privy council, for certain specified purposes ; 
which committee should consist of the cabinet ministers and 
the other privy councillors whose attendance is required. ^ The 
report of this committee should be made to the sovereign in 
council. But, when a mere informal interview is sought by 
cabinet ministers with a colleague in office, he would simply 
be asked to be present at a sitting of the cabinet.^ In 1848, 
when Chartist riots were apprehended in London, the Duke 
of Wellington (then commander-in-chief) was summoned by 
Lord John Russell to attend a cabinet council upon this 
emergency.^ 

The position of the prime minister towards the cabinet is 
peculiar. Although he is the head of the adminis- T^e prime 
tration, and necessarily its most important and ""'^^^^^^j.^^" ^^^ 
influential member, yet he meets all his colleagues 
in council upon a footing of perfect equaHty. At meetings of 
the cabinet, the only one who has precedence over his fellows 
is, in fact, the president of the council. But, inasmuch as the 

^ Mr. Gladstone in North Am. Rev. v. 127, p. 207. 

2 Ed. Rev. V. 103, p. 350 ; see also Rep. Com^. on Education, Com, 
Pap. 1865, V. 6 ; Evid. 2395. 

3 Wellington Desp. 3rd ser. v. 5, p. 550 ; Ha7ts. D. v. 211, p. 261. 

* Corresp. Will. IV. with Earl Grey., v. I. p. 399. 

* Earl RusselCs Recollections ^ p. 253. 
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entire responsibility for the government devolves on the first 
minister of the crown, he naturally must possess a degree of 
weight and authority in council which is not shared by any 
other member. Ordinarily questions may be put to the vote, 
and decided by a majority adverse to the opinion of the prime 
minister. ^^ But, if he chooses^ he may insist upon the cabinet 
deciding in any matter in accordance with his own particular 
views ; otherwise he has the power, by his own resignation of 
office, to dissolve the ministry.^ Differences of opinion will 
naturally and unavoidably occur between cabinet ministers, 
but the vote once taken, and the question decided, every 
member of the cabinet becomes equally responsible for the 
decision, and is equally bound to support and defend it. In 
case of irreconcilable differences with any of his colleagues, 
the premier may require their resignation or a dissolution of the 
cabinet. But it is not usual for the prime minister to proceed 
to extremity with the cabinet, until he is convinced that there 
is no other alternative between enforcing the adoption of his 
own views and his retirement from office. For " a compromise 
is the natural result of all differences between men in official 
stations under a constitutional government ; it is so even where 
they are not coequal in authority." ^ 

We have next to consider of personal communications be- 
Communica- ^wcen ' the sovercigu and the members of his 
tions between Cabinet Council. And, in view of the constitutional 
cabineT"" ^°^ relationship which subsists between the king and 
his ministers, it will be appropriate to notice, 
beforehand, the position of poHtical neutrality which is occu- 
pied by the sovereign in his intercourse with all other persons, 
including those who have the privilege of access to the royal 
presence, and who may desire to avail themselves of such an 
opportunity to express to him their own convictions upon 
questions of public concern. 

The official channel of intercourse between the sovereign 
and the cabinet council was formerly a secretary of state,^ but 

^ Corresp. Will. IV. with Earl Grey, v. \, pp. 431,433 ; Bulwer's Life 
of Palmerston, v. i, pp. 232-235, 240; Lord Broughton's Recollections in 
Ed. Rev. 133, p. 335 ; Martin, Pr. Consort, v. 4, pp. 458, 484, 486. 

2 See Rep. on Board of Admiralty, Com. Pap. 1861, v. 5, p. 182 ; Rep. 
on Mil. Organization, lb. i860, v. 7, p. 511. 

^ Rep. on Military Organization, Com. Pap. i860, v. 7, p. 557. 

* See Ed. Rev, v. 125, p. 546. 
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is now invariably the prime minister. It devolves upon this 
functionary to convey to the sovereign for his approbation all 
the important conclusions of the cabinet ; and to him the 
sovereign makes known his decisions thereon. The prime 
minister is bound, in his reports and audiences with the 
sovereign, not to counterwork the cabinet ; not to divide it ; 
not to undermine the position of any of his I colleagues in the 
royal favour. If he departs in any degree from strict adherence 
to these rules, and uses his great opportunities to increase his 
own influence, or pursue aims not shared by his colleagues, 
then, unless he is prepared to advise their dismissal, he com- 
mits a treacherous and base act. He must be loyal both to 
his sovereign and to his colleagues, as well as to parliament.^ 
Communications on affairs of state are constantly passing 
between the sovereign and the prime minister. And any com- 
plaint which the sovereign may have to make of the conduct 
of a particular minister should be conveyed through the prime 
minister.^ The privilege of access to the sovereign ^-^^ ^^ 
is accorded to every political head of an admini- access to the 
strative office, who is at liberty to address the ^'^^^''^^sn. 
crown directly upon political questions ; especially in regard 
to matters appertaining to his own department. But all 
important correspondence between the sovereign and a subor- 
dinate minister should be submitted to the premier; if not 
beforehand, at any rate immediately after it has taken place.^ 

Until ministers have come to an understanding as to the 
advice they will tender to their sovereign, upon any particular 
subject, it would be premature for them to communicate with 
the crown thereon. The premier himself is under no obliga- 
tion, either of duty or of courtesy, to confer with the sovereign 
upon any matter which is still under the consideration of the 
cabinet. But so soon as any principles are settled, Decisions of 
or any project, or line of pohcy, has been agreed cabinet to be 
to, with a view either to legislative or administrative the?oyai 
action, it becomes the duty of the premier, as the app^^^vai. 

^ Mr. Gladstone in Nor^k Am. Rev. v. 127, p. 208 ; also in his Glean- 
ings, V. I, p. 243. 

2 Case of Mr. Canning, in 1824 ; Wellington Desp. 3rd ser. v. 2, pp. 
251, 261, 262. 

^ lb, V. I, pp. 150, 274 ; V. 2, pp. 345, 346 ; Mr. Gladstone, Ch. Quar. 
Rev. V. 3, p. 481 ; Corresp. Will. IV. with Earl Grey, v. I, pp. 46, 76, 
79, 80, 83, 116, 354; Bulwer's Falmerston, v. 2, p. 415. 
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minister in whom the crown has placed its constitutional con- 
fidence, to take the royal pleasure thereupon ; and to afford 
his sovereign an opportunity for the exercise of " that consti- 
tutional criticism in all departments of the state," which is the 
right and duty of the crown, and which in its operation is con- 
fessedly " most salutary and efficacious." ^ 

It may seem difficult to determine, in every instance, pre- 
what matters ciscly what matters ought to receive the assent of 
require the the crown beforehand, and what may be properly • 
sanctbnof the Undertaken at the discretion and upon the respon- 
crown. sibiUty of the several heads of executive depart- 

ments. But this much, at any rate, is clear, th at noj mpoilant 
acts o f government, which would c o mmit the crown to a d efi- 
nite action, or -^ijjg j^l policy, whicIT Ea d not ake r^rlv received 
thF-TOyuT appro5 ^on, should be^^lmdertaken^ without the 
prevtQTr^"sancti on oTthe sovereign.^ ::^ I'his rule is' not meant to 
dpplyToTHe'onimary course of official communications, but to 
such only as, to any extent, may initiate a new line of policy, 
or upon which it might be conceived that a doubt would arise 
as to the sentiments that would be entertained by the sovereign, 
either in regard to the act itself, the method of its performance, 
or the language employed in relation thereto.^ On the other 
hand, it is not necessary to consult the crown upon ordinary 
matters of official routine, or upon minor points of administra- 
tion, which are suitable to be transacted by the direct authority 
of the head of the particular department of state responsible 
for the same.® 

Any minutes that may be agreed upon by the cabinet, and 
Cabinet which are intended to be communicated to the 

minutes sent to sovereigu, should bc conveyed through the premier, 
the sovereign, gather by letter or at an audience, to be re- 
quested for the purpose. Such minutes should invariably 

^ Mr. Disraeli, Hans. D, v. 1 88, p. 1113 ; and see his speech on the 
queen's duties, at Hughenden, on Sept. 26, 187 1 ; see also Martin, Pr. 
Consort, v. 2, p. 308. But see lb. v. 4, p. 146, where it is stated that the 
principles of an important public measure were discussed personally by the 
premier (Ld. Palmerston) with the queen and prince consort for weeks before 
any distinct recommendation thereon was submitted for her Majesty's 
approval. 

2 May, Const. Hist., v. i. p. 132 ; and see Corresp. of William IV. with 
Earl Grey, v. 2, pp. 355, 364, 373, 37^, 45 7-459- 

3 May, Const. Hist. v. i, p. 135. 
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record the names of the ministers present when they were 
adopted.^ 

The conchisions of the cabinet in less important matters are 
usually made known to the sovereign by letter from conclusions f 
the prime minister.^ If any ministers present at a the"cabinTt! ° 
cabmet council dissent from a minute which has been agreed 
to by a majority of the ministers present, the names of the 
dissentients, and the extent of their opposition, should be 
communicated to the king.^ Sometimes the substance of the 
deliberations of the cabinet, upon a particular question, is 
explained to the king by the premier at a personal interview, 
when, if the matter be of sufficient gravity and importance, 
written minutes would be prepared of the conversation between 
the sovereign and his chief minister, in order to prevent mis- 
apprehension in communicating the same to other members of 
the cabinet.^ 

In all his communications with the sovereign, the prime 
minister is bound to afford the most frank and 
explicit information in regard to measures agreed S^SJn upon'^' 
upon by the cabinet^ and submitted for the royal ^^vice of 
sanction, for it is a maxim of constitutional law, "^^^^''^^'• 
that "the king is not to be deceived as to the character of the 
act which he performs.'^ ^ j^^^ u^^ ^g ^^^ merely the right, 
but the duty, of the sovereign, to exercise his judgment on the 
advice which his ministers may tender to him." ^ If the 
sovereign should persist in rejecting their advice upon any par- 
ticular measure, they " have then to choose whether they will 
abandon that measure, or tender their resignation/'^ Upon 
points not affecting the great interests of the country, it is 
understood that ministers may yield to the opinion of the 
sovereign.^ But in any circumstances, a minister "is bound 

' Russell Corres^. Fox, v. i, p. 351 ; Colchester Diary, v. 2, p. 108 ; 
Corresp. Will. IV, with Earl Grey, v. i, pp. 2, 18, 38, 225 ; v. 2, p. 336. 
■to. V. I, p. 34j 44. 
^ lb. pp. 431, 433 ; V. 2, pp. 70, 395 ; and see Walpole's Perceval, v. 2, 
^' l:'^l' , * Corresp. Will. IV. with Earl Grey, v. 2, pp. 68-80. 

i3room s Legal Maxims, pp. 55, 58 ; Ld. Cairns, Hans, D. v. 208, 
p. 523. rtr 00 D , , 

t ?^^^A ^^^^' ^^^' ^^w ed. p. 80 ; Martin, Pr. Consort, v. 2, p. 308. 
^ Ld. Grenville, Pari, Deb. (1807) v. 9, p. 239. 
Palmerston, in Bulwer's Life, v. i, p. 76 ; Martin, Pr. Consort, v. 4, 
pp. 45^» 484, 486 ; Ld. Broughton's Recollections, Ed. Rev. v. 133, pp. 
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either to obey the [direction] of the crown, or to leave to the 
crown that full liberty which the crown must possess, of no 
longer continuing that minister in office," ^ thereby affording 
to the sovereign " an opportunity of ascertaining whether he 
can find other servants who will enter more readily into his 
views." '^ Should he fail in his search, then comes into opera- 
tion one of those salutary checks which the practice of the 
constitution has imposed on the royal prerogative, and he 
must necessarily abandon a line of conduct which he cannot 
find men of character and ability willing to pursue." 2 

In order to supply the crown with adequate means for 
Official a rs excrcising an independent judgment upon all affairs 
to be senf w'^ of State, provision has been made, by constitutional 
the sovereign, pj-^ctice, for the rcgular transmission to the sovereign 
—ordinarily through the prime minister, or else through 
regular official channels — of every despatch, report or other 
paper, which it is material should be perused by the sovereign, 
or which may be of use to enable him to decide upon the 
merits of any measure submitted to him by ministers.^ 

All despatches received by a secretary of state, after perusal 
by the proper officer — and, in important cases^ all 
Despatches. ^^^^^^ ^^ auswcrs thereto— are required to be 
forwarded, by the senior clerk of the particular department, 
first to the prime minister, then to the queen (for the royal 
sanction, previous to their being despatched, in the case of 
important drafts), and afterwards to the other cabinet ministers.^ 
Especially in regard to the foreign relations of the empire, 
involving as they sometimes do vital questions of peace or war, 
and the maintenance, at all times, of a frank and dignified 
courtesy towards other sovereigns and their governments, it 
has always been a prominent function of the British crown to 
watch closely and continuously the state of our foreign 
relations, and to keep itself fully advised of the policy of the 
government in such matters, in every essential detail.^ Con- 
stitutional practice accordingly requires that no political 
instruction should be sent to any British minister abroad, and 

1 Ld. J. Russell, Hans. D, v. 119, p, 90. 

2 Bulwer's Life of Palmerstan^ v. i, p. 76. 

3 Corresp. Will. IV. with Earl Grey^ v. I, pp. 43, 114. 

* See Rep. Com'', on Diplomatic Service, pp. 74-7^5 ^^^' ^^P- '^^^^t 

* Martin, Fr. Consort, v. 2, p. 300, 
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no official note be addressed to any foreign diplomatic agent, 
without the draft being first submitted to the prime minister, 
in order that he may take the pleasure of the crown upon it. 
And, if either the sovereign or the prime minister suggest 
alterations, they are either adopted, or the despatch is with- 
held.^ 

It is the duty of the prime minister to forward to the 
sovereign, daily, during the sittings of parliament, an account 
of debates therein. If the premier is a peer, the leader of 
the House of Commons writes the account of debates in that 
House.^ 

The prime minister, being the recognized medium of com- 
munication between the sovereign and the heads pHme minister, 
of the various administrative departments, and the J^f J^^)^^'"' ^^ 
minister directly accountable to the crown for the controls Ji 
government of the empire, must necessarily be state affairs. 
cognizant himseif of all important correspondence, which is 
received at or emanates from any of these departments. It is 
therefore required that all such papers should be regularly 
forwarded in the first place to the prim-e minister, then to the 
queen, and afterwards circulated amongst the other members 
of the cabinet. By this regulation, the premier is enabled to 
exercise the controlling influence which properly belongs to 
his office, over the proceedings of every department of ^state.^ 
If any question should arise in the mind of the sovereign, in 
respect to any matter contained in the official papers forwarded 
for her examination and approval, she would communicate 
thereupon with the prime minister, who is especially responsible 
for all ministerial proceedings and who is the agent of the 
crown to correct or control all other ministers.^ Should it be 
necessary for the sovereign to interpose, for such a purpose, 
she would always act upon the constitutional advice and 
responsibility of the first minister. In this manner the whole 
administration is brought into due subordination to the 
supreme head. 

1 Ld. Palmerston, Hans. D. v. 119, pp. 105, no. 

2 Colchester Diary, v. 2, p. 120; Le Marchant, Life of i\arl Spe7icer, 
pp. 388, 464, 471 ; Mr. Gladstone, Hans. D. -v. 246, p. 271. 

3 Sir R. Peel, in Rep. on Official Salaries, Evid. 326 ; Com. Pap. 1^50, 
V. 15. 

^ Lord J. Russell, in Hans. D. v. 119, pp. 91, 99. 

VOL. II. 
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When Lord Palmerston held office as secretary of state for 
I ord Palmer- foreign aftairs his notion was that a foreign minister, 
ston's while strictly adhering to the policy of the cabinet, 

of oS'''' ought to be at liberty to give effect to the same 
etiquette. ^pon his own responsibility, and without being 

obliged to submit all his despatches to the criticism of his 
colleagues and to the inspection of the sovereign. But this 
opinion was repeatedly rebuked by the queen and warmly 
resented by the premier. At length, in August, 1850, it was 
agreed upon by her Majesty and the prime minister that more 
detailed instructions should be conveyed to Lord Palmerston 
in regard to. the manner in which he should communicate 
with, the crown upon matters appertaining to his own depart- 
ment. These instructions were communicated by Lord John 
Russell to Lord Palmerston in the following terms : — 

" The queen requires, first, that Lord Palmerston will dis- 
tinctly state what he proposes in a given case, in 
t^oTLive'n'S" order that the queen may know as distinctly to 
the foreign Yf\i2it she is giving her royal sanction. Secondly, 
secretary. ^^^[^g qucc givcu her sanction to a measure, that 
it be not arbitrarily altered or modified by the minister. Such 
an act she must consider as failing in sincerity towards the 
crown, and justly to be visited by the exercise of her constitu- 
tional right of dismissing that minister. She expects to be 
kept informed of what passes- between him and the foreign 
ministers before important decisions are taken, based upon 
that intercourse ; to receive the foreign despatches in good 
time ; and to. have the drafts for her approval sent to her in 
sufficient time to make herself acquainted with their contents 
before they must be sent off. The queen thinks it best that 
Lord John Russell should show this- letter to Lord Palmerston." 
Upon the receipt of this memorandum, Lord Palmerston 
wrote to the premier, stating that he had taken a copy of it, 
and " that he would punctually obey the directions contained 
in it." ^ Nevertheless, in a few weeks after the issue of this 
memorandum. Lord • Palmerston again violated the principle 
laid down therein. In a formal note to the Austrian c/ia7'ge 
d'affaires he inserted a paragraph which was regarded by the 
head of the ministry, and by the queen, as *' derogatory to 
the honour of England, as well as discourteous to Austria. ' 
1 Martin, Pr. Co?isort, v. 2, pp. 302-31Q ^^^^^' ^' ^' ^^9. P- 90- 
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The draft of this note was submitted to Lord John Russell 
and to her Majesty, but not until the note itself had been 
sent to the Austrian minister. Whereupon the prime minister 
advised the queen to insist on its being recalled, and a fresh 
note, without the objectionable paragraph, substituted for it. 
At first Lord Palmerston refused to comply with this order, 
and threatened to resign ; but Lord John Russell was firm, 
and finally Lord Palmerston did as he was directed.^ He 
afterwards gave offence by his unguarded conduct in receiving 
certain addresses from the admirers of Kossuth, upon the 
occasion of his visit to England, in October, iSsi;^ and 
finally, by his conduct in reference to events in Paris in the 
following December, left no alternative to the queen and the 
prime minister but to dismiss him from office. 

Since the occurrence of this case, the constitutional doctrine 
involved in it has been so well understood, that when the 
relative positions of Lords Russell and Palmerston were re- 
versed, and the former held the seals of the foreign office 
under the premiership of the latter, from 1859 to 1865, Lord 
Russell afterwards testified that, *' according to the uniform 
practice of the foreign office, the despatches which I wrote 
were submitted to him as prime minister; frequentlyhe would 
write the whole despatch over again, and I was always ready to 
accept his draft'' ^ By established practice, it is now custom- 
ary for the draft of despatches to be agreed upon between the 
prime minister and the foreign secretary before they are sub- 
mitted for the approval of the sovereign.^ 

During the political existence of a ministry, questions will 
frequently arise which it is deemed advisable to submit to 
the decision, of the whole cabinet, in which case Minority must 
the minority are bound to assist in giving effect to >^^^^- 
the conclusions arrived at by the majority, or else to retire from 
office. In no other way is it possible to have a vigorous 
administrationj with a decided policy upon important public 
questions. 

_ ^ Particulars of case in Martin, Pr. Consort, v. 2, p. 325 ; also a 
similar case of insubordination of Lord EUenborough, -when president of 
board of control, lb. v. 4, pp. 223-227. 

^ lb. V. 2, p. 409. 

^ Ha7is. D. V. 206, p. 1833. 

* Mr. Gladstone, Ck. Quar. Rev. v. 3, p. 4S1. 
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The exigencies of the public service, or the interests of govern- 
ment, may sometimes require that there should be a readjust- 
ment of offices between different members of an administration,^ 
r, \. or the withdrawal of a particular minister, and 

Re-adjustment , ... _ ^ ^^ . . 

of ministerial the substitutiOH of some morc efficient or more 
offices. desirable person in his place. Such arrangements 

are not infrequently resorted to in order to strengthen a 
cabiret, and to secure for it a larger measure of public support. 
They are generally effected by mutual consent and amicable 
agreement, although cases of a different description, and 
which savour more or less of intrigue, are not unprecedented. 
No doubt a redistribution of cabinet offices will often occasion 
temporary inconvenience, by the removal of a minister from a 
department for the charge of which he has evinced a special 
aptitude ; but this is usually counterbalanced by the enlarged 
experience acquired by men who preside in turn over several 
leading public departments, and thereby become the more 
efficient as cabinet ministers to superintend the whole affairs 
of the country. 2 

So far as regards the department of the secretariat, an inter- 
change of offices is easily managed. In a constitutional point 
of view, there is but one secretary of state ; and, though the 
office now consists of five distinct and separate branches, the 
functions of any secretary may, upon emergency, be dis- 
charged by another. The letters patent conferring the appoint- 
ment are couched in general terms — as of " One of her 
Majesty's principal secretaires of state ; " the assignment of 
special duties is a subsequent and arbitrary arrangement that 
may be altered at any time. 

No exchange can be made between other officers of the 
administration without a previous resignation of the place 
intended to be relinquished, and a formal appointment to the 
new office ; which, in the case of a member of the House of 
Commons, until recently vacated the seat. This was long felt 
to be a hardship to individuals, and a serious impediment to 
the reconstruction of a cabinet. But, although some change 
in the law in this respect was advocated by leading statesmen, 
without distinction of party, it was not until the passing of the 
new Reform Act, in 1867, that this restriction upon the re- 

* Torrens, Zi/e 0/ Meldourne, v. 2, p. 312. 
2 Mr. Gladstone, Hans. D, v. 204, p. 1996. 
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adjustment of a ministry was removed, and authority given for 
the acceptance of another ministerial office by a member 
whose previous acceptance of a similar office had been endorsed 
with the approval of his constituents, without requiring a new 
election. 

It cannot be expected that internal dissensions in a cabinet, 
however much to be deprecated, should never occur. Dissensions in 
No cause of ministerial weakness has been more ^^^ cabinet. 
fruitful of disaster ; but when men of activity and talent, each 
haying political prepossessions in favour of particular views, or 
being actuated by personal motives of self-interest, unite in the 
endeavour to form a ministry, they will sometimes clash. The 
supremacy of a master mind in the person of the prime 
minister is the best security for strength and unanimity in 
an administration. But even this has not always availed to 
preserve peace. Our political history furnishes many instances 
of governmental difficulties from this cause, which is not 
peculiar to any time^ or to the predominance of any party. 

If any member of the cabinet desires a rearrangement of 
ministerial offices, he must make known his views 
to the prime minister. If he wishes to resign, he th?prrmT°' 
should in the first instance communicate his- in- """i^ter. 
tention to the premier,, in order that through him his intended 
resignation may be communicated to the sovereign. It is the 
first minister alone who can advise changes in an administra- 
tion, and recommend to the sovereign persons to fill vacancies 
therein.^ If he himself should vacate his office by death or 
resignation or dismissal, the ministry is ipso facto 
dissolved.^ Individual ministers may retain their ^^f.^^^e'" ^. 
omces, II permitted by the sovereign, and may form under a new- 
part of a fresh combination with another head; '^^^'^'^'' 
but this would be a new ministry, and as colleagues of the in- 
coming premier they must make a fresh agreement with him.^ 

^ Sir R. Peel, Com«. Official Salaries, Evid. 285, 289 ; Com. Pap. 1850, 
V. 15. 

^ Gladstone's Gleanings^ v. i, p. 243. 

^ As when in 1834 Lord Melbourne succeeded Lord Grey, as premier, of 
substantially the same administration; and in 1868, when Mr. Disraeli 
became premier, upon the retirement of Lord Derby through ill health 
{Wellhigton Desp. 3rd ser. v. 4, pp. 208, 221 ; and see New Zealand H. oj 
Rep. Jour. 1873 ; Appx. v. I ; A-Ia, p. 8 ; South Africa Pap. Com. Pap. 
1878, V. 56, p. 33). 
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The substantive power which is wielded by the premier over 
his colleagues in office is necessarily very great. If he be a 
man of inferior ability, without very decided opinions, his 
authority and influence will be naturally impaired, and the 
influence of the strongest mind in the cabinet will probably 
predominate. But if he be a man of powerful intellect, or of 
decided opinions, he will command the support of his fellow- 
ministers, and leave them no alternative but submission or 
resignation.^ A prime minister will rarely interfere in the 
departmental arrangements of his colleagues, or in the distri- 
bution of the patronage which is placed in their hands ; but 
he will require that all matters which in any degree aflect the 
pohcyof the administration shall be submhted for his approval, 
and that if need be the whole strength of the government, 
including that which is aflbrded by the exercise of the 
patronage of the crown, should be employed in the furtherance 
of his political views, and for the purpose of enlarging the 
influence of the cabinet of which he is the head. 

The resignation of office by a cabinet minister, although 
Ministerial property made known to the crown through the 
resignations. prime minister, as the official channel of communi- 
cation between the sovereign and the cabinet, may be con- 
summated at a personal interview with the sovereign — usually 
granted previous to the assembling of a privy council, at which 
his successor is formally appointed — ^for the purpose of deliver- 
ing up into the royal hands the symbols of office, and in order 
to afford an opportunity for explanations on the part of the 
retiring minister. It is, however, a courtesy due to the head 
of the administration, to acquaint him previously of an intended 
resignation, so that he may take the necessary steps for filling 
up the vacant office without delay.^ 

When the dismissal of a subordinate member of the ad- 

^ Stapleton, Canning and his Times, p. 179. Thus Lord Wellesley 
resigned the seals as foreign secretary in 1:812, because he would no longer 
serve under Mr. Perceval. He was willing to serve with Mr. Perceval, 
under a common chief, but not in subordination to him {Pari. Deb. v. 23, 
pp. 367-370 ; Pearce, Memoirs of Wellesley ^^-w. 3, p. 209 ; see Mr. Disraeli's 
observations, Hans. D., v. 226, p. 679). 

2 Pellew's Life of Sidmouth, v. 3, p. 395 ; Lewis' Ad7ninistr aliens , 
p. 44S n. ; Bulwer's Life of Palmerston, v. I, pp. 239-245, 276 ; v. 2, 
p. 3-56 ; Wellington Desp. 3rd ser. v. 4, p. 452 ; Walpole, Life of Perceval^ 

sV. 2, p. 234. 
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ministration has been determined upon, it is customary for 
a formal letter of dismissal to be addressed to the _. . , 

, - . . . - Dismissals. 

person in question by the prime minister, after 
he has taken the royal pleasure thereon.^ In the case of the 
retirement of a lord chancellor, whether by resignation or 
dismissal, it is usual for the delivery of the great seal to take 
place either at a meeting of the privy council, or at an audience 
granted to him in the royal closet for that purpose, as the 
^^ cldvis regnV^ is too important an instrument to be entrusted 
to any one but its lawful custodian or the sovereign himself'^ 
If not surrendered to the sovereign in person, it should only 
be given to one who claims it with a formal warrant under the 
privy seal or sign manual.^ 

Where, in the exercise of the royal prerogative, a whole 
administration is dismissed, letters of dismissal have been 
written by the newly appointed secretary of state, in the name 
of his sovereign.^ If the retirement of a ministry takes place 
by voluntary resignation, it is customary for the individuals 
composing the same to assemble at the palace, and to be 
separately introduced into the royal closet for the purpose of 
dehvering up into the hands 'of the sovereign their respective 
wands, seals, keys, and other official badges,^ or for the 
ceremony to take place at a meeting of the privy council, at 
which, also, the newly appointed ministers are invested with 
the insignia of office.^ Bat, should a personal interview be 
objectionable to the sovereign, he may direct the surrender of 
the symbols of office to be made to some one else, whom he 
may appoint to receive them.^ 

The resignation of an office which is held in connection 
with a seat in the cabinet necessarily involves a Remainiijg in 
relinquishment of the right to attend cabinet meet- J-terreSgna- 
ings, unless specially invited by the sovereign, tion of office, 

^ Wellington Desp. 3rd ser. v. 4, pp. 210, 213, 215, 219; Hans. D, 
V. 205, p. 1290. 

2 Campbell's Chanc. v. 5, p. 613. ^ lb, v. i, p. 23. 

* Jesse, Life of George III.^v. I, p. 307; Campbell's Cha7ic. v. 5, p. 565. 

* lb. V. 6, p. 565. The keys of council or cabinet boxes (not 
being insignia of office) should be returned to a secretary of state or 
other minister, and not given to the king (Jesse, Life of George TIL v. 3, 
p. 437). 

^ Torrens, Life of Melbourne^ v. 2, p. 368. 
^ Campbell's Chanc. v. 5, p. 565. 
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acting upon the advice of the prime minister, to retain the 
same, either with or without some other departmental office. 

Upon the resignation or dismissal of a whole ministry, it 
New ministry. '^^I^^ dcvolvc upon the Sovereign to communicate 
with some peer or member of the House of 
Commons, who may possess sufficient influence with his party 
to^ be suitably entrusted with the task of forming a new ad- 
ministration. We have elsewhere discussed the powers and 
duties of the sovereign upon such a contingency, the constitu- 
tional practice which governs the choice of ministers by the 
crown, and the circumstances in which an incoming ministry 
become responsible for acts of the crown which led to their 
acceptance of office. We have next to enter upon a new field 
of inquiry, and to investigate the relations of ministers of the 
crown to the Houses of Parliament. This important subject 
may be appropriately reserved for another chapter. 
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CHAPTER 11. 

THE MINISTERS OF THE CROWN IN PARLIAMENT. 

Having traced the origin and development of ministerial 
responsibility, and followed the fortunes of the cabinet council 
from its earliest appearance on the stage of history to its final 
acceptance as an essential part of our governmental system, 
we must now consider the mode in which this comparatively 
modern institution is brought into active co-operation with the 
other and more ancient portions of the political fabric. 

It is by means of the introduction of the ministers of the 
crown into parliament for the purpose of repre- Responsibility 
senting therein the authority of the crown, and of of ministers to 
carrying on the government in direct relation with ^^^ lament. 
that body, that the responsibility of ministers for every act of 
government is practically exemplified and enforced. 

The whole executive functions of the crown have been 
entrusted to ministers, chosen by the sovereign, and personally 
accountable to him. In order that those functions may be 
exercised in conformity with the most enlightened opinions of 
the great council of the nation, it is indispensable that the 
king's ministers should be selected from amongst ' the members 
of^one or other of the legislative houses ; they are thus brought 
face to face with those who are privileged to pronounce 
authoritatively upon the policy of the government, and whose 
consent must be accorded to their very continuance in office. 

Ministers, on their part, being the chosen and confidential 
servants of the sovereign, are necessarily the depositaries of 
all the secrets of state, and have access to the highest sources 
of information on every political question. They are usually 
men who, from their ability and experience, are pecuharly 
qualified to guide the deliberations of parliament, and to aid 
their fellow-members in forming sound conclusions upon every 
public matter that may be brought before them. These 
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advantages are of inestimable service in enabling them to 
mature and propound acceptable measures, and to facilitate 
their progress through the legislative chambers. 

On the other hand, either House of Parliament is at liberty- 
Responsibility *^ Sive free expression to its opinion upon every 
to House of ministerial act or measure ; and no administration 
ommons. ^^^ loug remain in office that does not possess the 
confidence of parliament, and particularly of the House of 
Commons. In giving or withholding their confidence the 
Houses of Parliament are only restrained by considerations of 
public policy. Unless they are satisfied that a ministry, which 
does not fully represent their political sentiments, can be re- 
placed by another, more acceptable and efficient, they will 
probably be content with vigilant supervision and control over 
its proceedings and recommendations, rather than incur the 
hazard of a change of government. But, if they believe that 
the direction of public affairs ought to be entrusted to other 
hands, they have only to declare — either expressly or impliedly 
— that ministers have -forfeited their confidence, and a change 
must inevitably take place. .So thai-^ yrViPt-ViPr HiTp^^ily nr inHL 
rectly ■the iiltjmatfi Y^rdir^- "POTI c yerv exercise o(..,ppliticarfiQaieii: 
musLkesoughLforintheJ^^ 

Let us proceed to examine in detail the various pomts 
included in the foregoing definition of parliamentary govern- 
ment. The subject will naturally admit of being divided into 
three heads : I. The presence of the ministers of the crown in 
parliament. II. The functions of the ministers of the crown 
in relation to parliament. III. The responsibility of ministers 
to parliament, and particularly to the House of Commons. 

I. The presence of Ministers in Parliament, 

We have already, in a former chapter, disposed of the 
historical part of this inquiry, and have described the position 
occupied by the king's ministers in parliament anterior to the 
revolution of 1688 : it will now be our endeavour to take a 
practical view of this subject, and to explain the established 
law and custom of parliament upon the several questions 
connected therewith. 

While there is no absolute necessity for every member of 

^ Amos, Fifty Years of Eng. Const, ch. 3, sec. 3. 
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the cabinet to hold a departmental office under the crown, 
the spirit of the constitution requires that every one occupy- 
ing a seat in the cabinet should also be a member 
of one or other of the Houses of Parhament.^ mlnSers 
And no one should be introduced into the cabinet, "^^fj^^jji 
or be permitted to continue therein, who is out ^^^ 
of parhament ; unless he is likely to be returned by some 
constituency within a reasonable period.^ As the ministry for 
the time being are strictly and exclusively respon^ ^^^ ^^^.^ 
sible for the government of the country, in all its departments to 
various branches and details ; and as they possess, hf parliament^ 
on behalf of the crown, an absolute control over 
all the departments of state, so that every public officer in the 
kingdom is directly or indirectly subordinate to them ; it is right, 
and in accordance wit 1 constitutional practice, that there should 
be some minister of the crown specially answerable for each 
particular branch of ;he public service, and that every depart- 
ment of state should )e adequately represented in parliament.^ 

* Macaulay, Hist, of Eng. v. 4, p. 435 ; Mr. Lamb (Lord Melbourne) 
in Pari. Deb. v. 9, p. 287 ; Lord John Russell, Hans. D. v. no, pp. 230, 
231 ; Lord Stanley, lb. v. 162, p. 1901. 

* In 1835, when Sir Robert Peel's ministry was being constructed, it 
was determined to confer a seat in the cabinet upon Sir George Murray, 
the master-general of the ordnance. He accordingly became a candidate 
for a seat in the House of Commons, but was defeated in the county of 
Perth. After his rejection at Perth, Sir G. Murray volunteered to resign 
his departmental office, but Sir R. Peel wrote and urged him to retain it. 
He added, however, " I have more difficulty about the cabinet, and I need 
not say so solely and exclusively on the score of constitutional precedent. 
The holding of a seat in the cabinet by a responsible adviser of the crown 
— that adviser being neither in the House of Lords nor Commons — is, I 
fear, extremely unusual, if not unprecedented, in modern times. . . . Of 
course if there were any immediate prospect of your return, the objection 
could not apply" (Peel, Memoirs, v. 2, pp. 50-52). After this Sir George 
ceased to attend the cabinet councils, although he continued at the head of 
the ordnance department until a change of ministry occurred {Hans, D. 
V. 84, p. 758 ; Haydn, Book of Dignities, p. 192). 

In December, 1845, Mr. Gladstone, on being appointed colonial 
secretary in Sir R. Peel's administration, was defeated when he stood for 
re-election in the borough of Newark. He continued out of parliament 
until after the resignation of this ministry, which took place in June, 1846. 
The fact of his absence from parliament was commented upon in the 
House of Commons on March 6, but no explanations were given by the 
government, except that he continued to attend the cabinet councils [Hans. 
D. V. 84, pp. 754-758. See Lord Campbell's comments on this case, lb, 
V. 189, p. 946 ; and Mr. Gladstone in his Gleanings, v. I, p. 225). 

2 Lord Stanley, Hans. D. v. 162, p. 1901. 
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^ This representation may either be direct, by the presence, in 
either House, of the political chief of the department, or of 
sonie political functionary connected with the same ; or it may 
be indirect, through some other officer of government, who is 
specially charged with the duty of answering for the depart- 
ment in question, as its parliamentary representative,^ 

The representation in parliament of every prominent depart- 
Representation ^^^^ ^^ ^tate should uot be confincd to one 
should be in chamber merely, but should always, whenever it 

ot ^ ouses. -g practicable, include both Houses. This is most 
desirable: first, because of the respect due to each separate 
and independent -branch of the legislature ; second, in order 
to promote harmony between the executive and legislative 
bodies ; and lastly, because it tends materially to facilitate the 
despatch of public business through parhament. When the 
representative of any particular branch of the public service in 
one House is the chief minister in charge of the same, having 
a seat in the cabinet, the department should be represented in 
the other House by an under-secretary, vice-president, or other 
subordinate officer, if possible ; or otherwise, by some other 
member of the administration..^ 

The proportion of cabinet ministers to be assigned to either 
Proportion House of Parliament necessarily varies according 
of cabinet to circumstauces. It is impossible to fix any rule 
racTHouse. ^^ regard to a matter which must depend alto- 
gether upon the strength of parties, and the amount 
of available talent at the disposal of an existing administration. 
The prime minister is responsible for the distribution of the 
chief offices of government between the two Houses of Parlia- 
ment. But this is not infrequently a very difficult task. As a 
leading principle it may be stated that every department en- 
trusted with the expenditure of public money should be repre- 
sented in the House of Commons either by its head or by its 
political secretary.^ Moreover, the increasing weight and 
influence to which the House of Commons has attained, in 
public affairs, has rendered it advisable that a larger proportion 
of cabinet ministers should have seats in that chamber. 

^ Mr. Disraeli, I/ans. Z>. v. 219, p. 1613. 

2 Rep. Com«. on Education, Co;n. Pap. 1865, v, 6 ; Lord Granville's 
Evid. 1883, 2317. 
. ^ Mr. Cowper, Hans. D. v. 172, p. 364. 
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Under-Secretaries of state, however able, are not in a position 
to declare or defend the policy of government, with the 
freedom, intelligence, and responsibility that are needful, in 
order to satisfy the demands of the House of Commons. In 
fact, they merely hold a brief, and are required to justify a 
policy in the framing of which they have had no share. 

It is curious to observe the change in constitutional practice 
within the present century, in the relative proportion of 
cabinet ministers in the two chambers ; a change which is a 
striking indication of the growth of power on the part of the 
lower House. The first cabinet of George III. (in 1760) con- 
sisted of fourteen persons, thirteen of whom were peers, and 
but one a member of the House of Commons. At the com- 
mencement of Mr. Pitt's first administration, in 1783, he was 
the sole cabinet minister in the House of Commons.^ Mr. 
Addington's cabinet, in 1801, consisted of nine persons, five 
of whom were peers, and the remainder commoners.^ When 
Mr. Pitt returned to office, in 1804, his cabinet consisted of 
twelve persons, of whom but one besides himself (that is. Lord 
Castlereagh) was a member of the House of Commons.^ After 
the death of Mr. Pitt, the Grenville ministry consisted of 
eleven members, of whom seven were peers and four members 
of the House of Commons.^ Mr. PercevaFs cabinet, in 1809, 
consisted of ten members^ of whom six were peers, and four 
were commoners. Lord Liverpool's cabinet, in 18 12, con- 
sisted of twelve members, of whom ten were peers, and two 
only were commoners; but in 1814, the relative strength of 
the government in the two Houses was altered, by certain 
ministerial changes, which gave nine cabinet ministers to the 
upper House and four to the lower. In 1818, there were 
fourteen cabinet ministers, of whom eight were peers, and six 
were commoners. In 1822 (Lord Liverpool being still 
premier), the cabinet was composed of fifteen members, nine 
of whom were peers.^ Since the Reform Bill, it has been 
customary to apportion the leading members of government 
more equally between the two Houses. 

Upon the formation of Lord Palmerston's second adminis- 
tration, in 1859, the cabinet consisted of fifteen members, of 

* Stanhope's Pitt^ v. i, p. 165. 2 /^^ ^^ ^^ p^ §22. 

3 lb. V. 4, p. 189. ^ * Pari. Deb. v. 6, p. 12. 

^ Sir G. C. Lev/is, Administrations^ pp. 349, 383, 397, 414. 
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whom five were peers, and ten sat in the House of Commons. 
But through -various casualties, which occasioned changes in 
the J>ersonnel of the government, it happened that from 1863 to 
Preponderance ^^^5 ^ight of the Cabinet officcs werc held by 
of ministers in pcers, and but seven by members of the House of 
the Lords. Commons. The heads of four principal depart- 
ments of state, viz. the war office, the foreign office, the 
colonial office, and the admiralty, were all of them peers, 
and these important departments were represented in the 
House of Commons by underrsecretaries.^ This apportion- 
ment . of ministerial offices between the two ^ Houses led to 
much inconvenience and dissatisfaction; and advantage was 
taken of the retirement of the Duke of Newcastle from the 
colonial office, in 1864, to confer the- seals of this department 
upon Mr. Cardwell, a member of the House of Commons. 
But still the preponderance of cabinet ministers in the upper 
House remained the- same ; for Mr. Cardwell had previously 
held a seat in the cabinet as chancellor of the Duchy of 
Lancaster, which office was conferred upon a peer, the Earl 
of Clarendon. 

On April 18^ 1864, Mr. Disraeh took occasion — in a general 
way, and without as&uming to lay down any inflexible rule upon 
the subject — to point out the grave objections which existed 
to the continuance of such an arrangement. He gave it as 
Ministers who ^^^ opiuioTi that the following ministers ought to 
ought to be in find scats in the House of Commons, viz. : the 
the Commons, j^^^^g ^^ u ^^e twO' great departments of the public 
expenditure," i.e. the army and navy, a decided majority of 
the secretaries of state, and,, on the whole,, the "great 
majority" of administrative officers. He showed that the 
constitution has practically provided for the adequate repre- 
sentation of the government in the House of Lords by allow- 
ing but four out of the five secretaries of state to sit in the 
Commons, and by requiring the lord chancellor, the lord 
president of the council, and the lord privy seal ^ to be chosen 
from amongst the peers. In reply to Mr. Disraeli's observa- 
tions. Lord Palmerston. did not attempt to dispute the general 

^ Ifans. D: V. 170, pp. 467, i960 ; v. 171, p. 1824. 

2 [The constitution does not require either the president of the council 
or the privy seal to sit in the House of Lords. Lord J. Russell sat as 
president of the council in the House of Commons : Mr. Gladstone at the 
present time (1892) holds- the office, of privy %t2X.— Editor. '\_ 
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doctrine enunciated, in regard to the distribution of cabinet 
offices between the two Houses, but showed that it was 
attributable to unforeseen and unavoidable circumstances that 
the proportion of cabinet ministers allowed to each House 
upon the first formation of his ministry (viz. five to the Lords 
and ten to the Commons) had been altered.^ 

Upon the formation of the Derby administration in 1866, 
seven cabinet ministers were assigned to the Lords Later practice 
and eight to the Commons. The secretaries of «" ^^^^ h^^^- 
state for the home, foreign,^ and war departments, and for 
India, all sat in the House of Commons, as well as the 
chancellor of the exchequer, the first lord of the admiralty, 
and the presidents of the board of trade and of the poor law 
board. While in the House of Lords the following cabinet 
ministers had seats : viz. the premier himself as first lord of 
the treasury, the lord chancellor, the secretary for the colonies, 
the president of the council, the lord privy seal, the chancellor 
of the Duchy of Lancaster, and the postmaster-general. This 
distribution of offices was in strict accordance with the prin- 
ciples advocated by Mr. Disraeli in 1864, when leader of the 
opposition. Unexpected vicissitudes led, in the following 
year, to some change in this arrangement, by which the chiefs 
of the board of trade and of the poor law board^were chosen 
from the House of Lords ; and their departments were respec- 
tively represented in the House of Commons by subordinate 
ministers. But no public inconvenience was occasioned by 
this proceeding.^ 

Mr. Disraeli, upon his accession to office in 1874, reduced 
the cabinet to twelve, an equal number of ministers sitting in 
each House. They were apportioned in conformity with 
opinions he had previously expressed on this subject. In 
1876, when Mr. Disraeli became a peer, he preserved the 
balance of cabinet ministers in both Houses by taking the 
office of lord privy seal in addition to that of first lord of the 
treasury. The vacant seat in the cabinet was conferred on 
the chief secretary for Ireland, who sat in the House of 

^ JIans. D.w. 174, PP. 1219, 1232; 3. v. 175, p. 596. 

2 For opinion in favour of presence of foreign secretary in the House of 
Commons, see ist Rep. Com®. Dipl. Service, Evid. 1397,. 1398, Com. 
Pap. 187 1, V. 7. 

3 Hans. D..M.. 187, p. 877. 
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Commons. In 1878 the cabinet was increased to thirteen 
members, and the additional minister was taken from the 
House of Commons. 

Admitting, however, the obvious inconveniences attending 
the representation of a prominent public depart- 
tmSrVl pent in the House of Commons by an officer of 
Lords" ^^^ inferior grade, who has no seat in the cabinet, 
whilst his political chief is in the House of Lords, 
it has been well said that there is another side to the question, 
and that there is considerable practical advantage, in an 
administrative point of view, when you have a man at the 
head of an important department who has his evenings dis- 
engaged, and who is not overburdened by the enormous 
labour of regular attendance in the House of Commons.^ 
This should be allowed to counterbalance, in some degree, 
the disadvantages resulting from an undue proportion of 
principal ministers in the upper chamber, when, as will some- 
times happen, such an adjustment of ministerial offices becomes 
a political necessity. 

It has been already remarked that,^ in order to facilitate 
the representation of every prominent branch of the public 
service in the two Houses of Parliament, under-secretaries of 
. state are permitted to act as auxiliaries to the 
b'y un^der-^^'^°" chicfs of their respective departments, in the dis- 
sTat?^''"^^ °^ charge of this important duty. Officers of this 
description axe not made ineligible for a seat in 
the House by the 25th section of the statute of Anne (6 Anne, 
c. 7), inasmuch as their offices are not " new/' and therefore 
do not disqualify;^ they are not appointed directly by the 
crown, but, both in form and in substance, by a secretary of 
state, and therefore do not come within the scope of the 26th 
section of that Act, requiring the vacation of the seat upon the 
first appointment to a non-disqualifying office. Moreover, 
the Act 15 George 11. c. 22, sec. 3, which was framed for the 
purpose of excluding therefrom all " deputies or clerks " in the 
principal departments of state, conta/ins a proviso that this Act 
shall not be construed so as to prevent the secretaries of the 
treasury, of the chancellor of the exchequer, and of the 
admiralty, or the under-secretaries to the principal secretaries 

^ Report Com®, on Education, Co/?i, Fap. 1865, v. 6, Evid. 760. 
^ Ante, p. 29. 2 See 2 Hatsell, pp. 51, 61 n. 
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of State, from sitting and voting in the House of Commons. 
In truth, it is a matter of public convenience and advantage 
that the ministry should be able to ensure the presence in the 
House of Commons of confidential officers empowered to 
represent therein leading departments of the state, and who, in 
the absence of ministers specially charged with and responsible 
for the same, may be entrusted with the conduct of public 
business in relation thereto.^ 

As, however, the law allows but four out of the five 
principal secretaries of state to sit in the House a v • ^ 
of Commons at any one time, so it has been de- num'ber^may 
cided that a similar number'only of under-secretaries Ho^se^o^f 
may sit therein together,^ Commons 

While every facility is afforded to the efficient ^°^"'^^"- 
working of parliamentary government by the permission which 
is given to the poHtical chiefs and their immediate subordinates, 
in every public department, holding office upon a similar tenure, 
to sit in the House of Commons — the House is extremely 
jealous of the introduction of any other civil servants of the 
crown within its precincts. The same statute, that why per- 
sanctions the presence in the House of certain under- manent dvii 
secretaries, expressly declares all other ** deputies exdudedfro.n 
or clerks," in the offices therein named, to be ^^^ ^°"^^' 
incapable of being elected, or of sitting and voting in that 
assembly.^ And, where there is no direct statutable dis- 
qualification, constitutional practice requires that a member 
of the House of Commons who accepts a permanent and 

^ In 1867, parliament consented to abolish the office of vice-president of 
the board of trade, and to substitute a parliamentary secretary in lieu 
thereof, for the express purpose of getting rid of an office which necessitated 
the re-election of any member upon whom it might be conferred, and 
replacing it by an office which, by analogy with corresponding situations 
of a similar grade, should not entail any such obligation {Hans. D. v. iZy, 
V' 475 ; Stat. 30 & 31 Vict. c. 72). And by the Act 34 & 35 Vict. c. 70, 
sec. 4, one of the two secretaries of the local government board is permitted 
to_ sit in the House of Commons. The War Office Act of 1870, 33 & 34 
Vict. c. 17, authorizes the appomtment of a financial secretary having a seat 
in parliament, but who does not vacate it on his appointment. It also 
creates a surveyor-general of ordnance, who if in parliament likewise does 
not vacate his seat {Hans, D, v. 2Qi, pp. loi, 456, 571). 

2 See 2 Hatsell, 64 n, ; Acts 18 & 19 Vict. c. 10 ; 21 & 22 Vict. c. 106, 
sec. 4. 

^ 15 Geo. II. c. 22. 

VOL. II. D 
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non-political office in the civil service shall vacate his seat in 
parliament.^ 

There are sound constitutional reasons for the exclusion of 
all non-political servants of the crown (excepting, of course,' 
officers in the army or navy, who are exempted from dis- 
qualification by the 28th section of the statute of Anne) from 
the House of Commons. Strictly subordinate, and account- 
able for their conduct, to the minister of state who is charged 
with the oversight of the department to which they belong, 
and who is exclusively responsible to parliament for its 
administration, the presence, in either House, of a permanent 
officer of any branch of the public service — who might possibly 
differ in politics from his responsible chief — would be found 
highly inconvenient^ and might lead to- unseemly and injurious 
collisions. 2- 

Besides the injury to free deliberation in parliament from 
the presence therein of persons who would be exposed to 
peculiar hindrances in the discharge of their legislative duties, 
their inelegibility serves to increase their efficiency as depart- 
mental officers. A reputation for impartiality, honesty of 
purpose, high sense of duty, and fidelity to their political chief 
for the time being, is eminently characteristic of the whole body 
of public servants in Great Britain. It is their possession of 
these qualities- that begets a just confidence on the part of a 
minister of st-ate in the subordinate officers upon whom he 
must greatly depend. And nothing could be more adverse to 
the continuance of such esteem than to permit an officer to 

^ Case of Mr. Phinn, Hans. D. v. 138, p.;ii87; and see ante^ v. i, 
p. 166. 

2 Mr. Gladstone, Hans. D. v. 182, p. 1862. Half a century ago, the 
constitutional practice in this particular was less stringent than it is 
now. Nevertheless, in 1,820, when Colonel. Sir Herbert Taylor, the 
militaiy secretary to the commander-in-chief (the Duke of York) was 
elected to the House of Commons,, he was distinctly informed by the 
premier (Lord Liverpool) that *' he ought not to interfere in the military 
discussions on the estimates," as the secretary-at-war was the mouthpiece 
of the government to sustain any attacks that might be made upon the 
commander-in-chief, or his office." For the same reason, and in order 
to prevent the commander-in-chief from interfering in the House of 
Commons, Lord Liverpool objected to Major-General Sir H. Torrens, 
the adjutant-genejal, accepting a seat in parliament. *' Sir H. Torrens, 
therefore, declined the offered seat, as he was to be mute on military 
discussions, and Sir H. Taylor never interfered in the discussion of the 
estimates " (Clode, Mil.. Forces^ v.. 2, p. 343). 
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occupy a position where a conscientious expression of his 
opinions might bring him into collision with the government 
of the day, or with political opponents, or partisans on either 
side.^ 

This question will be further elucidated by considering the 
terms of the existing law affecting the eligibility of 
persons holding office under the crown to sit in the JglbSky 

House of Commons. for House 

We have already reviewed the circumstances °^^°"'"'°"^- 
in which parliament, after many unsuccessful efforts, suc- 
ceeded, in the reign of Queen Anne, in limiting the number 
of office-holders who should be capable of sitting in the House 
of Commons ; and, finally, by subsequent legislation, in ridding 
the House of all placemen who are not required, either 
directly or indirectly, to assist in carrying on the queen's 
government, or whose presence cannot be justified upon 
grounds of public policy .2 

The statute of Anne,^ it will be remembered, established 
two important principles, which have remained substantially 
unchanged to this day. First, that the acceptance by a 
member of the House of Commons of an office of „. . 
profit from the crown shall thereby vacate his seat, accepting office 
Second, that such person may, nevertheless, be reSect^ed 
re-elected, provided his office be one that is not 
declared expressly (by this or any other statute) to be incom- 
patible with a seat in the House of Commons. 

In regard to the first of these principles, it should be 
observed that this statute is invariably construed very strictly. 

The second principle initiated by the statute of Anne, and 
ratified and extended by subsequent legislation, provides for 
the positive exclusion from the House of Commons of all 
placemen not required therein. By the 25th section of the 
statute of Anne this exclusion was directly applied 
to the incumbents of all "new offices" to be SrSnnTcessLy 
created after October 25, 1705, as well as to o^c^^^s- 
certain other offices therein enumerated. There remained, 
however, a numerous class of officials,. holding ''old offices" 
under the crown, who were still eligible to be elected to 

^ See Mzr. of Pari. 1839, pp. 3939, 3942 ; Hans. D, v. 151, pp. 788, 
1503- 

2 See ante, v. i^ p. 425. 3 5 Anne, c. 7, sees. 25, 26. 
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parliament. But their exclusion was gradually effected by 
various statutes subsequently passed.^ So that, as a general 
rule, no government office-holders are now competent to sit 
in the House of Commons but such as have a representative 
character in connection with a particular branch of the pubhc 
service. It is true that there are certain dignified and non- 
political offices to which the principle of exclusion has not 
yet been applied, and which it is contended ought not, on 
public grounds, to disqualify for a seat in that assembly. But 
these privileged exceptions are the mere relics of a bygone 
age, are very few in number, and are being gradually abolished. 
In proof of these statements it will be necessary to take a brief 
survey of the actual results of parliamentary action upon this 
subject since the statute of Anne. 

The ''twelve"^ judges of England, though holdmg offices 

which were in existence long anterior to the statute 
Judges. ^^ Anne, and not expressly disqualified by any 

Act of Parliament, are excluded from the House of Commons 
by ancient usage, on account of their receiving writs of 

summons to attend the House of Lords.^ Since 
inSfgtwefor Quccu Auue's reign, other judicial functionaries 
a seat in ^^vc been rendered ineligible by statutes passed 

parhament. ^^^^ ^.^^ ^^ ^j^^^ 4 ^^^ example, the Scotch j udges, 

by the Act 7 Geo. II. c. 16 ; the Irish judges, by i & 2 Geo. 
IV. c. 44; and the judge of the Admiralty Court in Ireland, 
by the Act 30 & 3:1 Vict. c. 114, sec. 9.^ 

The judge of the High Court of Admiralty was disqualified 
in 1840 by the Act 3 & 4 Vict. c. 66,^ But, as the then judge 

1 For these statutes and the decisions upon them, see Rogers, Lazv of 
Elections, ed. 1886, pt. 2, pp. 576-5,93- . , , t i. 

2 Down to 1830, the number of common law judges was twelve. In that 
year they were increased to fifteen, and in 1868 to eighteen. Under the 
Supreme Court of Judicature Act, 1873, the number of judges was fixed at 
twenty-one (see Hans. D. v. 226, p. 761); another judge was added by 
Act 40 Vict. c. 9. They are all declared by sec. 9 to be ineligible to sit m 
the House of Commons. , 

3 Mir, of Pari 1839, p. 45^8 ; and see ante, v. i> pp. 235, 236. 

* Rogers, Law of-Elec. ed. 1886, pp. 571-573- See article in Law^ Mag. 
pt. 2, for Aug. 1868. Can a person holding a judicial ofiice sit in the 
House of Commons ? ' ,. ,. ., i 

^ Up to passing of this Act, in 1867, the judge of this. court was ehgible 
to be elected {Com. Pap. 1864, v. 29, p. 232). 

« See Mir. of Pari. 1839, p. 161 ; but see Hans. D. v. 127, p. 1008. 
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of this court (Dr. Lushington) was a member of the House 
at the time of the passing of this Act, the words " after the 
present parliament " were inserted in the clause of disqualifica- 
tion, on the ground that, inasmuch as he had been " chosen 
by his constituents while holding his judicial office,'' it would 
be "quite beyond the jurisdiction" of parliament to require 
him to vacate his seat.^ The judges of the new Landed 
Estates Courts in Ireland, by Act 21 & 22 Vict. c. 72, sec. 7 ; 
and all judges, registrars, and officers attached to any court 
having jurisdiction in bankruptcy, are disqualified by the Act 
32 & 33 Vict. c. 71, sec. 69. 

Upon the establishment of county courts in England, the 
judges thereof were excluded from the House of Commons by 
the Acts 9 & 10 Vict. c. 95 and 25 & 26 Vict. c. 99. 

The recorders of the several boroughs in England and 
Wales are not disqualified from sitting in the 
* House of Commons ; but they are prohibited from ^^°''^^^^- 
representing the boroughs for which they act as recorders ; ^ 
and, upon their appointment to a recordership in the gift of 
the crown, they must invariably present themselves for re- 
election, if they desire to remain in parliament.^ 

The recorders of London and Dublin, however, are eligible 
to sit in the House of Commons for any constitu- . ^j . ^ 
ency. The London recorder is elected by the officers stiii 
Court of Aldermen, but the Dubhn recorder is ^^^^^^^^• 
appointed by the crown. ^ 

The judges of the Ecclesiastical Court and of the Provincial 
Courts of Canterbury and York under the Public Worship 
Regulation Act of 1874 are likewise at hberty to hold seats 
in the House of Commons.^ And so was the Master of the 

* Mir. of Pari. 1839, p. 4587. The learned judge remained in the 
House of Commons, of which he had been a distinguished ornament, for 
thirty-four years, until the dissolution of parliament in 1841. He continued, 
to preside over the Admiralty Court until 1867, and retired from office in 
his 86th year. 

^ Act 5 & 6 Will. IV. c. 76, sec. 103. In like manner, a revising 
barrister may not sit in the House of Commons for any county or 
borough for which he is appointed to act, by 6 & 7 Vict. c. 18, sec. 28. 

^ Com. Journ. i86i,p. 156. See case of Attorney-General Sir R. Collier 
and the Recordership of Bristol, Am. Law Rev. v. 5, p. 195. 

* Pol. Cyclop. V. 4, p. 614; Mir. of Pari 1831-2, 'pp. 3331, 3496; lb.. 
1839, pp. 3938, 4591 ; Hans. D. V. 218, p. 945'. 

^ Mir. of Pa7'l. 1839, p. 4588 ; Hans. D. v. 221, p. 905. 
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Rolls, until he was expressly excluded by the Supreme Court of 
Judicature Act of 1873 : from and after "the time appointed 
for the commencement of this Act." But Sir George Jessel 
was appointed master of the rolls before this date ; and, 
inasmuch as ^the nth section of the Act of 1873 exempted 
from its disqualifying operation every "existing judge," the 
election of Sir G.' Jessel to the House of Commons in April, 
,1880, was deemed to be valid, and the Judicature Act to 
present no objection to his taking his seat in that assembly.^ 

There is but one other person holding an office of profit 
Church estates undcr or from the crown (not being a recognized 
commissioners, minister of the crown), who may now sit in the 
House of Commons, namely, the first church estates com- 
missioner.2 This functionary is a lay member of the Church 
of England, appointed by the crown during pleasure, in whom 
is vested all estates held in trust for the ecclesiastical com- 
missioners of England, he being ex officio one of the said com- 
missioners. But, ever since its constitution, the office of 
" first commissioner " has been held by a peer. The second 
and third commissioners have been usually selected from 
amongst the members of the House of Commons, as the 
acceptance of these offices entails no disability. The second 
commissioner is, in fact, competent to sit, because, though 
appointed by the crown, he -receives no salary. The third 
commissioner because, -though a salaried officer, he is appointed 
by the archbishop of Canterbury. 

Thus the tendency of opinion in parliament since the 
Exckisionof Reform A-ct of 183.2 has been to adhere, with 
all officials but augmented severity, to the principle of exclusion 
repteJent a cmbodicd iu the statute of Anne, by reducing the 
public' trust. number of office-holders under the crown, who 
-shall be capable of sitting in the House of Commons, and by 
,excluding all such as are not directly serviceable in a repre- 
sentative capacity. We accordingly find that the number 
of offices of profit from the crown which might have been held 
at any one time by members of the House of Commons has 
been steadily decreasing through the abolition of various 
unnecessary offiices, and the consolidation of others with 
kindred departments. 

1 Z. T. May 8, 1880, p. i^. 

■2 JSee return relating to -Offices of Profit, Co7n. Pap. 1867, v. 56, p. 19. 
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In certain of the Australian colonies, the principle of legis- 
lative independence has been still further extended: so^as 
to forbid an elected or nominated member of the legislative 
chambers, under penalty, accepting any office or place of 
profit under the crown, at any time within six or twelve 7nont7is 
after ceasing to be such member. This has been the law in 
Victoria since 1859 ^ ^^^ in New Zealand since 1879.2 

Moreover, within the past ten years, the principle of ex- 
clusion has been still further extended in reference to certain 
offices newly created under tenure of " good behaviour," and 
by applying it in these particular cases, to the ^ . „ . 
House of Lords. Thus, in the Government of exduTed from' 
India Act of 1858, it was provided that the ^oth Houses. 
members of the council to advise and assist the governor- 
general, though appointed for life, during " good behaviour," 
should not be capable of sitti-ng or voting in either House of 
ParUament.^ And in 1866, in the Act empowering the crown 
to appoint a comptroller and auditor-general, and an assistant- 
comptroller and auditor, notwithstanding that these officers 
were likewise to serve during **good behaviour," a tenure 
which renders them practically independent of ministerial 
control, they were declared to be inehgible for a seat in the 
House of Commons, and it was further enacted that no peer of 
parliament should be capable of holding either of the said 
offices.* And the Parliamentary Elections Act of 1868 pro- 
vides concerning the puisne judges to be charged with the 
trial of election petitions that, while their tenure shall be 
similar to that of other judges, which excludes them from the 
House of Commons, no judge being "a member of the House 
of Lords " shall be appointed an election judge.^ 

On the other hand, in several instances, permanent non- 

^ By Act 23 Vict. No. 91, sec. 12. 

2 By Act 42 Vict. No. 30, sec. 6. 

^ 21 & 22 Vict. c. 106, sec. 12 ; and see Hans. D. v. 151, pp. 784-790, 
1582; lb, V. 187, p. 1048 ; lb, V. 196, p. 1236. 

* 29 & 30 Vict. c. 39, sec. 3. The previous comptroller of the exchequer 
(Ld. Monteagle), whose office was identical with that of the new comptroller 
and auditor-general, was a member of the House of Peers. But see Hems. 
D. V. 182, p. 1862. 

^ 31 & 32 Vict. c. 125, sec. II. See first draft of Bill, No. 27, 1868. In 
New Zealand the disqualification of office-holders (other than political 
functionaries) extends equally to both Houses. See -Disquaiincaiion Acts, 
1876, c. 70, and 1878, c. 30. 
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political appointments, as paid commissioners of public boards, 
or heads of administrative departments, have been conferred 
upon peers. 

While there is a decided disposition in parliament to insist 
with increasing emphasis upon the incompatibility 
SJetdng''^'' of a seat in the House of Commons with the ac- 
ministeriai ccptancc of a non-poHtical office under the crown, 
offices. ^^ ^^^ other hand, ever since the introduction 

of the first Reform Act of 1832, there has been a growing 
conviction in the minds of statesmen, wholly irrespective of 
party considerations, that the clause in the statute of Anne, 
obliging members who accept ministerial offices under govern- 
ment to go to their- constituents for re-election, required some 
modification in order to adapt it to the exigencies of our 
modern political system.^ 

When the Reform Bill of 1:832: was under discussion in the 
Proposed House of Lords,. it was proposed by Lord North- 

repeal of the ampton to insert a clause therein to render it 
minister's?" be unnecessary for members of the House of Com- 
re-eiected. mons to vacate their seats upon the acceptance of 
political offices. Lord Grey (the prime minister) stated that 
he was favourably inclined to the proposition, as it appeared 
to him that great inconveniences resulted from the present 
practice, which more than counterbalanced any advantages 
attached to it. But it was judged to be imprudent to risk 
giving additional strength to the opponents of the Reform Bill 
by attempting to introduce into it an amendment so liable 
to be misunderstood.^ Accordingly, Lord Northampton 
brought in a separate Bill for the purpose. The Duke of 
Wellington, who then led the opposition in the House of 
Lords, declared his opinion that some such measure would be 
necessary in consequence of the passing of the Reform Bill, 
but he conceived that it ought to originate with the govern- 
ment. The other peers who took part in the debate, though 
generally, favourable to the Bill, required more time to con- 
sider it ;, it was therefore postponed and ultimately dropped.^ 

^ See the Right Hon. Mr. Cave's remarks on the Bill, passed in 1867, to 
convert the office of vice-president of the board of trade into an under- 
secretaryship, expressly to avoid the obligation of re-election upon accepting 
office {Hans. D. v. 187, p. 476). 

2 Mir. of Pari. 183 1-2, p. 2382; Grey, Pari. Gov. ed. 1864, p. 125; 
Hai2S. D. V. 189, p. 740. ^ Mir, of Pari. 1831-2, pp. 2569, 2808. 
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In 1834 a similar motion was proposed by a private member 
in the House of Commons, but it met with little favour. An 
amendment was moved to substitute a plan for members of 
government to be allowed seats in the House ex Ex-offido 
officio, but without the privilege of voting, unless ^^^^^• 
returned by a constituency. This proposal proved still more 
unacceptable to the House, and several years elapsed before 
this question was again mooted in parUament. But, upon the 
revival of the agitation for reform by Lord John Russell in 
1852, this point once more presented itself for solution. 
Warned by the fate of previous efforts in this direction, Lord 
John contented himself with proposing that a Proposal that 
member of the House who, at the time of his ^^^^ "brvaca^telf 
election, held an office under government, should by a change of 
not be required to ask for re-election upon a mere °^^^- 
change of office. This was intended to meet the argument, 
so often urged against the larger proposition, that a con- 
stituency, having chosen a free and independent man as its 
representative, had a right to an opportunity of reconsidering 
its choice when he undertook the trammels and responsibilities 
of public employ. But the Bill did not pass, so that the law 
concerning the vacation of seats remained unaltered. 

In 1854, Lord John Russell, as the mouthpiece of Lord 
Aberdeen's coalition ministry, introduced another Reform Bill, 
which contained a clause to do away with the necessity for 
re-election, in the first instance, upon a member r^^^^^^^ 
of the House of Commons accepting office as a election shoui 
minister of the crown. In advocating this pro- ^1^^.'^^'''^'^ 
vision, his lordship commented upon the incon- 
venience and embarrassment occasioned by the existing law ; 
argued that the particular constituency rarely considered the 
question involved in the acceptance of office by their repre- 
sentative, but often opposed his return upon totally different 
grounds; and pointed out that the true responsibility of a 
member accepting a share in the government lay to the House 
itself and not to his own constituents, while he was confessedly 
at liberty to change his course of politics without reference to 
his constituents, until he sought a renewal of trust at their 
hands. -^ But this-Bill did not pass. 

In 1859 a Reform Bill was submitted to the House of 
* Hans. D. v. 130, p. 508 ; and see p. 530. 
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Commons by Mr. Disraeli, as the organ of Lord Derby's 
administration, which contained a clause to dispense with the 
necessity for re-election in the case of a member who had 
That a second ^^^^ elected whcn holding an office of profit under 
re-election the crowD, upon his again accepting any office of 
r'equirlr^' P^ofi^ (not beiug a disqualifying one) ^* while he 
continues to be such member." ^ It was not com- 
mented upon, or discussed, in the House, during the debates 
on the Bill, which was thrown out upon its second reading. 

In i860, Lord John Russell, on behalf of Lord Palmerston's 

administration, again introduced a Reform Bill. By the 30th 

clause of this Bill it was proposed to enact — in the terms of 

Mr. Disraeh's Bill for the preceding: year— that it 

In the event of i u , -i r ■, 

a continuous should uot 06 nccessary for a member who had 
hoidmgof been elected whilst holding an office under the 
crown, to ask for re-election upon his accepting 
another office, " while he continues such member ; '' provided 
only, that any subsequent acceptance of office shall be "upon 
or immediately before his resignation of the office " previously 
held by him.^ ^ After much debate, this Bill was withdrawn 
without ' any discussion having ensued upon this particular 
clause. The Reform question was then allowed to slumber 
for several years. 

At length in 1866, after the death of Lord Palmerston, the 
Reform Bill of attention of the House of Commons was again 
1866. aroused to the state of the representation, and a 

Reform Bill was laid upon the table by Mr. Gladstone, as the 
organ of Lord Russell's ministry. Strange to say, this Bill 
contained no clause concerning the vacation of seats on 
accepting office ; an omission which, considering that Lord 
Russell had repeatedly advocated some change in the law on 
this subject, can only be attributed to an unwillingness on the 
part of Mr. Gladstone to reopen the question.^ But this Bill 
also shared the fate of its predecessors. 

Up, then, to the year 1867, the principle embodied in the 
statute of Anne, requiring a member to submit his acceptance 
of an office under the crown, upon every occasion and in all 

* Com. Pap. 1859, 1st sess. v. 2, p. 678. 
^ Hans. D. v. 157, App. p. vi. 

^ This surmise is corroborated by Mr. Gladstone's remarks upon this 
question in the following session {lb. v. 185, p. 471)! 
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circumstances, to the approval of his constituents, was reso 
lutely and persistently maintained by the legislature;^ not- 
withstanding that some modification thereof, more or less 
extensive, had been proposed by successive administrations, 
and advocated by political writers -of ability and repute for 
upwards of thirty years. ^ 

In 1867, however, it once more devolved upon Mr. Disraeli, 
as the organ of Lord Derby's administration, to Different pro- 
submit to parliament a Bill to amend the laws posais in 1867. 
relating to the representation of the people, which, after under- 
going protracted discussion in the House of Commons, was 
finally agreed to by both Houses. As originally introduced, 
the 37th clause of this Bill was an exact transcript of the 68th 
clause of Mr. Disraeli's Reform Bill of 1859.^ But, objection 
being taken in committee that this clause might be so con- 
strued that "a defeated government could again take ofiice 
without re-election," whereas it was the sense of the House 
that " it should be clearly limited to changes in the existing 
government after the members had been once re-elected," the 
government consented to withdraw the clause and substitute 
another to that effect.^ Upon the introduction of the new 
clause, it was agreed to without a division, Mr. Gladstone 
expressing his approval of the alteration of the law as being 
the removal of a very serious inconvenience, which more than 
outweighed the small constitutional privilege hitherto enforced 
against a member of the House of Commons whenever he 
might accept an office from the crown.^ 

In the House of Lords, in committee on the Bill, an attempt 
was made, by Lord Grey, to substitute for the clause above- 
mentioned another which, instead of merely permitting 
members to exchange one office fox another without vacating 
their seats, should render re-election unnecessary whensoever 

^ May, ComL Hist. v. I, p. 308. 

2 For example : Lord Grey on JParL Gov. ed. 1864, pp. 125, 239 ; 
Hearn, Govt, of Eng. p. 252; Brief Remarks upon the Working of the 
Reform Bill, as it affects One of the Royal Prerogatives (a pamphlet) 
printed by Gilbert and Rivington, London, 183 1 ; Ed, Rev. v. 61, p. 40 ; 
V. 96, p. 500 ; V. 106, p. 282; by Mr. W. R. Greg in North BHt. Rev. 
May, 1852, No. I. On the other side, see Toulmin Smith, Pari. Re?ne7nb. 
1857-8, p. 54 ; Quar, Rev. v. 94, p. 602 ; Warren, Election Law^ ed. 
1857, p. 189. 

=^ Representation of the People Bill, 1867, Bill 79. 

* Hans. D. v. 188, p. 302. ^ lb. pp. 301, 614-616. 
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a member of parliament should accept of any office now 
tenable by law with a seat in the House of Commons. Lord 
Grey's amendment was opposed by Lord Derby, on the ground 
that, however convenient such an; arrangement might be to 
a government, it would be an invasion of the constitutional 
rights of the electors to declare that a person whom they had 
chosen whilst in an independent position, and free to devote 
the whole of his time and attention to his duties on their 
behalf, but who had afterwards accepted an office which must 
require a great portion of his time, and also to a certain extent 
must cripple his independent judgment, should not have to 
go before his constituents, in order to know whether, in these 
altered circumstances, they were willing to continue him as 
their representative. These arguments prevailed with the 
House, and Lord Grey's amendment was negatived, wdthout a 
division.^ 

The law, as it now stands, seems to be a reasonable setde- 
ment of this long-contested point. It preserves to every con- 
stituency, that has returned a member to parliament untram- 
melled by the fetters of office, an opportunity of reconsidering 
their choice, upon their representative agreeing to assume such 
a responsibility; and it is, to this extent, a check upon 
members who might be disposed to ignore the conditions upon 
which they had been elected to serve in parliament by a par- 
ticular constituency. On the other hand, it enables a member, 
whose acceptance of office '^ from the crown " has been ratified 
by the suffrages of the electors, to change from one such office 
to another without the "personal trouble and inconvenience to 
public business, which w^ould result from his having again to 
offer himself for re-election : provided only that the change be 
immediate, and that the office subsequently accepted, as well 
as that which has been reHnquished, be an office actually desig- 
nated in the schedule.^ 

In Canada, where, as a general rule, the English parlia- 
Law in mentary practice prevails, the law concerning the 

Canada. ^ vacatiou of scats on accepting office has been 
modified in a similar direction ever since 1853. First, by the 
statute 16 Vict. c. 154, and afterwards by the amended statute 
20 Vict. c. 22, sec. 7, it was provided, that if a member of the 

^ Hans. D. v. 189, pp. 744-747. 

2 See May, ParL Frac, ed. 1883, p. 704. 
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legislative assembly, or an elected member of the legislative 
council, who holds any of the (enumerated) offices forming 
part of the provincial administration, *' resigns his office, and, 
within one month after his resignation accepts any other of the 
said offices, he shall not thereby vacate his seat in the said 
assembly or council/' ^ 

Having ascertained the circumstances in which a member 
of the House of Commons is required, by law, to 
vacate his seat upon accepting office under the s^tmesTn 
crown, we have next to inquire, what constitutes an ^^^p^^"'^^ °^ 
acceptance of office sufficient to justify the issue of 
a new writ ? 

Ordinarily, and as a matter of convenience, mere agreement 
to accept a disqualifying office vacates the seat.^ 
But such agreement should be distinctly stated, as aSp^tTfficJ^ 
the ground of vacancy ; and, at any rate, in offer- ^^^^^^^ seat, 
ing himself for re-election, the candidate must appear before 
his constituents as an actual office-holder under the crown, or 
his seat may again be vacated by his appointment to the par- 
ticular office.^ 

But while it is customary to issue a new writ so soon as a 
member has agreed to accept a disqualifying office, 
mere agreement does not of itself disqualify.^ It ^a^new wrf"'' 
is true that, by agreeing to accept an office from may be 
the crown, a member places himself under the ^^^^^'^^• 

* Con. Stat, of Canada (1887), p. 181. 
^ Hats. Prec. v. 2, p. 61 71. 

^ In 1801 Mr. Addington, being at the time a member of the House of 
Commons, received the king's commands to form a new administration, in 
which it was intended that he should fill the post of chancellor of the 
exchequer. The arrangements for the new ministry were in progress, 
when they were interrupted by the king's illness. Believing that the delay 
would be short, Mr. Addington thought to expedite matters by accepting 
the Chiltern Hundreds. Thereupon, on February 19, a new writ was 
ordered. Mr. Addington had fully anticipated that his appointment as 
chancellor of the exchequer would have taken place before his re-election. 
But this was prevented by the continued illness of the king ; and he was 
again returned, and took his seat in the House on February 27, not as a 
minister of the crown, but as a private member. It was not until March 14 
that the king was sufficiently recovered to admit of his receiving the seals 
from Mr. Pitt, and transferring them to Mr. Addington. This formal 
acceptance of office by Mr. Addington again vacated his seat ; and it was 
March 23 before he reappeared in the House as a minister of the crown 
(May, Comt. Hist. v. I, pp. 164, 165). 

* Lord Nugent's case, Mir. of Fai-l. 183 1-2, pp. 3331, 3350. 



Hosted by Google 



46 PARLIAMENTARY GOVERNMENT. 

inflaence against which the statute of Anne is directed. Never- 
theless, if there be a reasonable excuse to justify delay, it has 
been usual for the House to await the performance of some 
formal act of acceptance, before proceeding to order the issue 
of a new writ. Meanwhile, the member is not debarred from 
the exercise of any of his legislative functions.^ 

The proper time foi? the issue of a new writ to supply a 
. vacancy in the House of Commons may be further 

upon elevation, illustrated by reference to vacancies occasioned by 
to the peerage, elevation to. the peerage. 

^ For example, in the session of 1822, Mr. Canning spoke and voted in 
the House of Commons repeatedly after he had agreed to accept the post of 
governor-general- of India (P<a!r/. Deb. N.S. v. 7, p. 136 ; lb. Index, verbo 
Canning, G. ; Bell, Life of Camihig-, pp. 3.19-322 ; Ed. Rev. v. 109, p. 269). 

In 1840 Mr, Horsman, M.P. for Cockermouth, issued an address to his 
electors, dated May 18, informing them that he had been offered the post 
of a junior lord of the treasury, and had felt it to be his " duty to accept 
it " {Mir. oj Pari. 1840, pp... 3243, 3265, 3308) ; but it was not until 
May 21 that a new writ was ordered for Cockermouth, Mr. Horsman 
having, meanwhile, spoken and voted in. the House. 

Upon the formation of Sir R. Peel's administration in September, 1841, 
the office of lord chancellor of Ireland was assigned to Sir E. B. Sugden. 
On September 2a- the question was asked in the House of Commons, why 
no new writ had been moved for upon this nomination, to which Sir 
E. B. Sugden replied, *' It is quite true that I have considered it my duty 
to accept the appointment ; but those measures have not as yet been com- 
pleted which are necessary to displace the former officers." Sir R. Peel 
confirmed this statement, saying, "It is intended the appointment should 
be made, but the ceremony even of kissing hands has not yet taken place " 
{lb. 1841, sess. 2, p. 327). 

On November 22, 1830, a new writ was ordered by the House of 
Commons for Preston, in the room of the Hon. E. G. Stanley, appointed 
chief secretary for Ireland. On November 25, a supersedeas thereto was 
directed to be issued, it being. stated that Mx. Stanley "had not accepted" 
the said office " with the legal technicalities necessary ; and that therefore 
the House, in directing the issue of the writ, acted upon misinformation as 
to the fact of the vacancy." This course was declared to be "quite in 
accordance with former precedents " {lb. 1830, sess.. 2, p. 350). Eight days 
afterwards the writ was again ordered, without remark. (/(^.. p. 365.). 

In 1835, upon the formation of the Melbourne Administration, new 
writs were ordered in the House of Commons on behalf of several members 
who had accepted office therein ; but in the case of Lord Morpeth, the 
intended secretary for Ireland, the. writ was ordered upon his having 
accepted the Chiltern Hundreds; which was explained by "the circum- 
stance of sufficient time not having yet elapsed for making out his appoint- 
ment as chief secretary for Ireland " {lb. 1835, p. 845).. But he appeared 
at the hustings, and was re-elected in. the latter, capacity (Smith, Pari., of 
E7i.y.y.2y.V,-\Z9y 
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When a member of the House is created a peer of the 
realm, it is usual to issue the writ on his kissing hands after 
the warrant under the sign manual has issued, although this is 
but a preliminary step to the making out of the patent ; but 
the writ is sometimes delayed until the patent has been made 
out, or the recepi endorsed.^ 

But, where a peerage devolves by inheritance upon a member 
of the House of Commons, it is customary to await the issue 
of the writ of summons calling the heir to the other House ; 
when the motion for a newVrit of election should be '' in place 

of , now summoned up to the House of Lords." It is not 

because the issuing or withholding the writ of summons at all 
affects the rights of succession, that this practice is observed, 
for the legitimate heir is entitled to demand his writ of 
summons ex debiio justitia, if it has been wilfully or in- 
advertently withheld ; but because it affords the readiest proof 
to the House of Commons that one of their number has 
become a peer, and is no longer entitled to a seat in their 
chamber.2 The fact of the issue of a writ of summons is not 
indeed the only conclusive evidence in such cases, for should 
any unreasonable delay occur, or other cause require it, the 
House might institute an inquiry into the birth, parentage, 
and legitimacy of the claimant, he being a member of the 
Commons. 

Any statement of the law and practice concerning the 
vacation of the seat of a member of the House of chiitem 
Commons upon accepting an office of profit from Hundreds. 
the crown, would be incomplete without some account of the 
Chiltern Hundreds. It being contrary to the ancient law 
of parliament for a chosen representative of the people to 
refuse to accept, or to resign, the trust conferred upon him,^ 
a member wishing to retire accepts an office by which his seat 
IS legally vacated. For this purpose it is customary to confer 
upon any member who may apply for the same the office of 

^ Campbell, Z/z/^j of the Chancellors, v. 4, p. 125 : but see May, Pari. 
Frac. ed. 1883, P- 698. 

^ See Hans. D, v. 74, pp. 109, 283. 

^ May, Pari, Prac. ed. 1883, p. 708. Members of the Canadian legis- 
lature are empowered to resign their seats at any time, except when their 
right to the seat is contested, or within the ordinary period for petitionincr 
against their election: by the Consol. States of Canada (1886). c. \t 
sees. 5,. etc.. \ /» j, 
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Steward or bailiff of her Majesty's three Chiltern Hundreds, of 
Stoke, Desborough, and Bonenham ; or, of the Manors of 
East Hendred, Northstead, or Hempholme ; or, of Escheator 
of Munster.^ . These stewardships are merely nominal offices ; 
but they are technically sufficient for the purpose in view; 
and, as soon as that purpose is accomplished, they are 
resigned.^ 

The appointment to the Chiltern Hundreds is vested in the 
chancellor of the exchequer j but he acts formally and minis- 
terially in conferring it upon any apjdicant, unless there appears 
to be sufficient grounds to justify a refusal. Nevertheless, the 
office would never be granted to a person in a state of mental 
incapacity, or where proceedings were pending whereby the 
applicant might be lawfully deprived of his seat, or expelled 
from the House.^ 

Where a vacancy occurs in the House of Commons, whether 
by death, elevation to the peerage, or acceptance 

New writs not "U nn ' . i A cJ^ ^i n a. i. 

to be issued of office — ^prior to, or shortly after, the first meet- 
timefor^'''^^^ iug of a uew parliament ; or within fourteen days 
questioning after the return of a newly elected member — a writ 
returns. ^-^^ ^^^ |^^ issued, upou any such member so vacat- 

ing his seat, until the expiration of the time hmited for pre- 
senting election petitions. Furthermore, upon any such 
vacancy occurring, as a general rule, no new writ can issue, if a 
petition has been presented against the election or return, until 
the petition has been finally adjudicated upon.^ And for the 
obvious reason that it might appear, as a result of such an 
investigation, that there had been no vacancy, for that, in fact, 
another person was the rightful owner of the seat. 

But in 1852, the latter part of this particular rule was set 

^ 2 Hats. Free. 55 n. As an office cannot be conferred twice on one 
day, if there be a second applicant, on the same day, for the Chiltern 
Hundreds, it is necessary to have .recourse to another stewardship (Peel, 
Hans. D. V. 83, p. 505). 

2 May, Part. Frac. ed. 1883, p. 709. 

' Hans. D. v. 65, p. 1 102; and see the Bodmin case (Election Com- 
promises), lb. V. 155, pp. 960, 1039, 1293 ; see also the Pontefract 
Election case, lb. pp. 1254, 1276, 1296, 1406, 1409, At the termination 
of this inquiry the sitting member (W. Ovjerend) accepted the Chiltern 
Hundreds on February 2, .i860. 

^ See Election Petitions Act, i868, c. 6 ; Clerk, Law of Elections, 
p. 223 ; Hans. D. v. 186, p, 1199. 
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aside, and a contrary practice established, on behalf of members 
accepting office. In this year there was a general ^nd t h 
election, and, shortly after the meeting of parlia- apeti.ion^no 
ment, it became necessary to form a new admin is- TffJthr'' 
tration. The wholesome and hitherto invariably claimed. 
respected rule— to delay the issue of writs upon any vacancy 
until the rights of the election (if called in question) had been 
determmed— would undoubtedly have occasioned some public 
inconvenience at this juncture. Amongst the members who 
had accepted office in the new ministry, there were several 
whose returns had been petitioned against. Whereupon the 
speaker was appealed to, and he decided, '' that in the case 
of an election petition complaining of an undue return, or 
of the return of a member in consequence of bribery, but 
not claiming the seat for another person, it was competent for 
the House to issue a new writ. But that in the case of a 
petition complaining of the undue return of a member, and 
claiming the seat for another person, it was not competent for 
the House to issue a new writ, pending [the de- 
cision upon] the petition; inasmuch as the House ^^^"^«^^^"^«- 
m that case could not know which of the two [candidates] had 
been duly elected." As it happened that in every instance 
but one, where petitions had been presented against the 
return of the newly appointed ministers, the seat was not 
claimed, new writs were immediately issued.^ But in the 
Athlone case, where the seat of the sitting member (Mr. Keogh) 
was claimed for another person, no new writ was ordered, 
upon his being appointed solicitor-general for Ireland, until 
the petition against his return had been tried and determined.^ 
The new practice— authorizing the issue of new writs upon 
members accepting office, directly after the expiration of the 
time allowed for petitioning against the return, unless the 
seat IS claimed— was followed, in similar circumstances, in 
1859. But It gave rise, in one case (that of Lord Bury), to 
much dispute.3 The decision of the speaker in 1852 was 

' Hans, D. v. 123, p. 1742. The point has been previously decided to 

^ Clerk, Law of Eiec. p: 21S n. 

^ May, I>ar/, Frac. ed. 1883, p. 696 ; Smith, Pari. Remembraitcer, 18:50 
pp. 103, 105. ' ^^' 

VOL. II. 
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questioned before an election committee, and the opinion 
expressed that the House ought to reconsider the matter/ It 
must be admitted that the weight of legal authority is agamst 
the construction of the law adopted by the House of Com- 
mons,^ however much may be said in favour of the speedy 
issue of the writ on the score of convenience. ^ 

In 1867, an attempt was made to get rid of the distmction 
drawn by the speaker, in respect to petitions claim- 
Ft?e^ptfto ing the seat for another candidate. On April 5, 
change^this ^g^^. ^^ member called the attention of the House 
practice. ^^ ^^^ practice that, " when a petition praying for 

the seat was presented against any person who had been 
appointed to an office of profit under the crown, no writ could 
issue until the petition had been decided." He pomted out a 
recent example of the vexatious operation of the existmg 
usage, whereby a minister of the crown had been kept out 
of the House of Commons by reason of a petition claimmg 
his seat, which was afterwards withdrawn; and he moved 
that, "whenever a member of this House shall accept an 
office of profit under the crown, a writ for a new election may 
issue, notwithstanding that the time limited, for presentmg a 
petition, may not have expired, or that a petition praymg for 
the seat may have been presented." A technical objection 
prevented the debate on this motion from proceeding ; but it 
was remarked by an old and experienced member, that the 
mover "had made out no case for altering the rules of the 
House '^ in this matter. For " that which might turn out to be 
the property of one person ought not to be given to another. 
In the very rare case of cabinet ministers not being able 
to take their seats for a fortnight or three weeks ... the 
secretary to the treasury,, or some of the subordinate officers 
of the government who did not vacate their seats, might very 
well discharge the necessary business in their absence." ^^ 

Where there has been no legal return made to the writ — as 
When no legal ^y the election of a person who is incapable of 
return is made, being chosen — the House of Commons will pro- 
ceed to inquire into the matter, and to order a new writ 
to be issued without any delay. For, except in the trial of 

1 Hans. D. v. 157, p. II49- 

2 See Cletk, Law of Elec. pp. 212-224. 
2 Hans. D. v. 186, pp. 1.199-1201. 
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election petitions, and questioning returns to writs of election 
(which are now tried by the judges, under the Act of 1868), 
the House still retains its ancient jurisdictionj to determine all 
questions affecting the seats of its members, not arising out of 
controverted elections.^ 

J May, Far/. Prac. 1883, pp. 59, 722; case of O'Donovan. Rossa,.//^//.^ 
D. V. 199,. p. 122. 
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CHAPTER III. 

THE FUNCTIONS OF MINISTERS OF THE CROWN IN RELATION 
TO PARLIAMENT. 

In the preceding chapter our attention has been mainly directed 
to the mode in which ministers of the crown find entrance 
into parliament, for the general purpose of representmg therem 
the authority of the crown, and the conduct of the several 
branches of the executive government, and in order to enable 
them to administer the affairs of state which have been 
assigned to their control, in harmony with the opinions of that 
powerful and august assembly. , , 

We must now point out the functions appertammg to 
ministers in connection with parliament, defining those which 
belong to the administration collectively, and those for which 
particular ministers are accountable. 

Our observations on this subject may be suitably arranged 
under the following heads :—(i) The Speech from the Throne 
and the reply thereto. .(2) The introduction of public Bills 
and the control of legislation. (3) The oversight and control 
of business generally. (4) The necessity for unanimity and 
co-operation amongst ministers. (5) Questions put to ministers 
or private members, and statements by ministers. (6) The 
issue and control of royal or departmental commissions. 

I. The Speech from the Throne, and the Address in Reply, 

According to modern constitutional practice, the first 
Speech from duty of ministers in relation to parhament is to 
the throne. prepare the speech intended to be dehvered by, or 
on behalf of, the sovereign at the commencement and at the 
close of every session. . 

Parliament being the great council of the crown, it has 
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always been customary, until a very recent period/ for the 
sovere'gn to be personally present when it is first assembled. 
But the duty of declaring the causes of summoning parliament 
has been assigned from the earliest times to one of the king's 
principal ministers, usually the lord chancellor.^ 

In addition to the formal " opening of the cause of the 
summons " by the chancellor, it was usual for the sovereign 
from very early times to address a few words of compliment, 
congratulation, or advice, to his faithful parliament. This 
was understood to proceed directly from the heart of the 
sovereign, and was not intended as a substitute for the more 
formal and official utterance of the minister. Thus, at the 
opening of the first parliament of King James (a.d. 1603),. it is 
recorded: '*The king's speech being ended" [the which is 
omitted from the journal, "because it was too long to be 
written in this place"], "the lord chancellor made a short 
speech, according to the form and order." ^ At other time&, 
however, James I. dispensed with the services of the chancellor, 
and made his own speech the vehicle of communicating to 
parliament the causes of summons.^ 

Upon the accession of Charles I. the following ceremony 
was observed at the opening of hds first parliament : " The 
king's Majesty being placed in his royal throne, the Lords in 
their robes, and the Commons present below the bar, his 
Majesty commanded prayers to be said.. And, during the time 
of prayers, his Majesty put off his crown,, and kneeled by the 
chair of estate. Then it pleased his majesty to declare the 
cause of the summons of this parliament," in a speech which, 
in comparison with the quaint and pedantic harangues of his 
royal father, was brief and businesslike. It concluded in these 
words : " Now, because I am unfit for much speaking, I mean 
to bring up the fashion of my predecessors, to have my lord 
keeper to speak for me in most things ; therefore 1 commanded 
him to speak something to you at this time — which is more 
for formality than any great matter he hath to say unto you." 

^ [Lord Melbourne, writing to Lord John Russell in 1837, said of 
WilHam IV. 's intention not to open parliament in person, *'No king had 
ever stayed away before except on account of some personal infirmity of his 
own" {Lz/e of Lord f. Russell^ v. i, p. 275 71.). — Editor,^ 

2 Stubbs, Const. Hist. v. 3, pp. 428, 478 ; Elsynge, Meth. of Pari, c. vi. 

^ Lords' Jour. v. 2, p. 264. 

* lb. v. 3, pp. 8, 209. 
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Then followed a few observations from the lord keeper, setting 
forth the king's reasons for calling the present parliament.^ 

After the Restoration, the ancient and constitutional prac- 
tice was continued of entrusting to the lord chancellor the 
formal communication of the causes for convening parliament ; 
whilst the sovereign gave personal expression to his desires 
and sentiments upon the occasion.^ One of Charles II.'s own 
speeches is probably the first instance of an avowedly written 
speech read by an English monarch to the assembled parlia- 
ment. On October 21, 1680, both Houses being present, the 
king said, " My lords and gentlemen, I have many particulars 
to open to you ; and, because I dare -not trust my memory 
with all that is requisite for *me to mention, I shall read to you 
the particulars out of this paper." Then follows the royal 
speech, which, contrary to the ordinary practice, was not sup- 
plemented by any observations from the lord chancellor.^ 

Since the revolution of 1688, there has been but one address 
from the throne at the ^opening of parliament — that which is 
uttered by the mouth of the king when present, or by the lord 
chancellor in his behalf, and by his express command,^ or by 
commissioners deputed 'by the sovereign in his absence. And 
it has become the invariable practice, and is an 
J^ipiSefor acknowledged constitutional right, to treat this 
the king's speech, by whomsoever written, as the manifesto of 
speech. ^^^ ministers for the time being, so as to admit of 

its being freely criticized or condemned, with the usual licence 
of debate.^ 

William III. was too independent a monarch to receive his 
speech cut and dried from the hands of any one, though he did 
not hesitate to avail himself of the ability and experience of 
his >lord keeper Somers to clothe his own high thoughts and 

^ Lords^ Jour, v. 13, p. 435. '^ lb. p. 293. 

^ lb. p. 610. See Smith, Pari, Rememh-ancer, 1862, p. 4. 
. '* As in the case of George I., who, from his inability to speak English, 
directed the lord chancellor to read the speech, when he opened parliament 
in person (Campbell's Chan, v. iv. p. 600). Her Majesty Queen Victoria 
followed this precedent when she opened parliament 1866, 1867, 1876, and 
,1877, etc. 

^ Massey, Reign of ^George III. v. i, p. 156 ; Pari. Hist. v. 23, p. 266 ; 
Mir. of Pari. 1830, sess. 2, p. 36. A similar latitude is allowed in the debate 
upon the address : witness the speech of Mr. O'Connell, on February 5, 
1833, when he styled the address a ''brutal ^nd bloody" one {lb. 1823, 

P- 36). 
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purposes in dignified and judicious language.^ And, even after 
Somers had retired from office, his accomplished pen was still 
employed by the king on this service. 

We have a notice, concerning the speech at the opening of 
parliament in 1701, which points to the introduction of that 
which has since become an unvarying usage. The crafty and 
experienced Earl of Sunderland — who was the chief adviser of 
James II. during most of his unhappy reign, and who con- 
trived to exercise immense influence over King William until 
his retirement from public life in 1697 — writing to Lord Somers, 
to advise him upon the proper management of the new parlia- 
ment, says, **It would be well for the king to give order to 
two of the cabinet to prepare the speech, as the Duke of 
Devonshire and Secretary Vernon, and bid them consult in 
private with Lord Somers, rather than to bring to the cabinet a 
speech already made." Sunderland's advice was taken in such 
good part, that the speech, with which King William opened 
this his last .parliament, on December 31, 1701, was entrusted 
to Somers to draft, notwithstanding that the great ex-chancellor 
was no longer a minister, although he still remained one of the 
king's most honoured servants. Burnet pronounced this speech 
to be ^^the best that he, or perhaps any other prince, ever 
made to his people." ^ 

In 1708-9, the lord treasurer Godolphin entrusted to Robert 
Walpole, then secretary-at-war, the task of framing the speeches 
from the throne, to be delivered by Queen Anne,^ 

Prompted by her Tory counsellors. Queen Anne's speech, 
at the opening of parliament in 17 11, was made the vehicle of 
a startling attack upon the conduct of her great general and 
quondam Whig minister, Marlborough, whose recent campaigns 
upon the continent had rendered him unpopular at court and 
with the people. In the exordium of this speech her Majesty 
said, " I am glad that I can now tell you that, notwithstand- 
ing the arts of those who delight in war, both place and time 
are appointed for opening the treaty of a general peace." To 
this the Commons — whose feelings against Marlborough were 
very bitter — responded by a special reference in their addr-ess 

^ Macaulay, Hist, of Eng. v. 4, p. 726. 

2 ParL Hist. v. 5, p. 1329; Pict. Hist, of Eng. v. 4, p. -134 ; .^7/^. 
Cyclop. (Biography), v. 5, p. 592. 
2 Ewald's Life of Walpole, p. 32. 
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to " the arts and devices of those who, for private views, may 
dehght in war." ^ 

The first speech dehvered by George III., upon his accession 
to the throne in 1760, was the production, not of his constitu- 
tional advisers, but of ex-chancellor Hardwicke, in conjunction 
with the king's favourite, the Earl of Bute, and with the 
addition of a paragraph, adverting to his birth and education 
as a ''Briton," which was penned by the king's own hand. 
The draft of this speech, however,, was communicated to the 
Duke of Newcastle, in order that it might be formally " laid 
before the king in cabinet council."^- We learn that, upon 
this occasion, the king endeavoured to procure the insertion of 
other words, referring to "the bloody and expensive war " in 
which England had been. engaged; but Air, Pitt, who had been 
mainly responsible for the conduct of that war, succeeded 
with much difficulty in prevailing upon his Majesty to omit 
them." 3 

By modern constitutional practice, the royal speech to be 
addressed to parliament is drafted by the prime minister, or 
by some one under his advice and direction ; it is then sub- 
mitted to the cabinet collectively, that it may be settled and 
approved, and it is after-wards laid before the sovereign for 
consideration and sanction.^ 

Great care is necessary ia framing a royal speech, so as to 
Contents of a ^^^^^ ^^7 ^xpressiou that might occasion differences 
royal speech to of opiuiou in parliament, lead to acrimonious 
parliament. debate, or Otherwise impair the harmony that 
ought to subsist between the. crown and the other branches of 
the legislature.^ The speech at the opening of a session 
should include a statement of the most material circumstances 
of public interest which have occurred since parliament 
separated, and should announce in general terms the principal 
measures which it is the intention of ministers to bring under 
the consideration of parliament.^ But it is not customary 

^ I^night, Pop. .Hist, of Eng. v. 5. pp. 377, 378. 

2- Harris, Life of Hardwicke, v. 3, p. 231. 

^yidij. Const. Hist. v. I, p. 12; Ed. Rev. v. 126, p. 4; Lords four. 
V. 30, p. 9- . * Campbell, Chanc. v. 7, p. 409. 

^ Yonge, Life of Ld. Liver, ool, v. i, p. 207. 

^ Lord Derby, Hans. D. v. 144, p. 22; Mr. Disraeli, Lb. v. 198, 
P- 1375; V. 222, p. 96; V. 227, p. 89. See the reason assigned for 
omiLlir.g any reference to an intended measure relative to the civil list, in 
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to refer to subsidiary arrangements that have been taken by 
government, pursuant to the provisions of particular Acts of 
Parliament, no matter how important they may be.^ And it 
is not usual to refer in a speech from the throne to the 
existence of distress in the country, unless it be of a character 
wholly exceptional, and of universal prevalence.^ 

In fact, nothing should be mentioned by the sovereign that 
parliament cannot echo with freedom and propriety, it being 
always borne in mind that parHament echoes nothing without 
discussion. It is for this reason that it is not customary to 
mention the death of foreign sovereigns in a king's speech. 
To bring a deceased foreign sovereign before parliament for 
discussion would be a liberty unwarrantable with the sovereigns 
of other nations.^ Furthermore, in the speech at the close of 
the session, as well as upon all other occasions, the sovereign 
should abstain from taking notice of any Bills or other matters 
depending, or votes that have been given, or speeches made, 
in either House of Parliament, until the same have been 
communicated to the crown in a formal and regular manner.^ 

In 1864, Lord Palmerston (prime minister) adverted to the 
omission in the royal speech of the old stereotyped phrase, 
that her Majesty '^had received friendly assurances from 
foreign powers." He said it was not the first time that that 
very unmeaning passage had been left out, and he trusted it 
would never appear again, '* because such friendly assurances 
are never given or received ; " and the only meaning of the 
expression was that the sovereign was in good relations with 
foreign powers, which, when it was actually the case, should be 
stated plainly.^ 

It was formerly the usage for the prime minister to read 
over the royal speech to the supporters of government, on the 
day before its delivery, in " the cockpit," le, the treasury 
chambers — so called from these apartments having been 
originally built by Henry VIII. as a cockpit, and assigned by 

the speech from the throne {Mir. of Pari. 1831, p. 193 ; and see Hans. D. 
V. 194, pp. 68, 76, 81. 

^ Mr. Gladstone, Hans. D. v. 209, p. 112. 

^ lb. V. 199, pp. 1070, 1071 ; and see Le Marchant, Life of Earl 
Speiuer, p. 233. 

^ Mr. Canning's letter, Jan. 27, 1826 ; Stapleton's Canning, p. 610. 

■* Hatsell, Free. v. 2, pp. 353, 356. 

^ Hans. D. v. 176, p. I2b6. 
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Charles II. to the use of the Treasury ^ — but the custom was 
dropped in 1794 or 1795.^ It has since been the practice to 
read the speech the evening previous to its dehvery to the 
chief supporters of the government in both Houses, at the 
dinner-table of the leaders of the Lords and Commons respec- 
tively. 

One of the first acts, in both Houses, at the commencement 
of the session, is to pass an address of thanks 

AddrGsscs ot 

thanks for the in auswcr to the speech from the throne. It was 
speech. during the premiership of Sir Robert Walpole, in 

1726, that we find the first instance of the two Houses echoing 
the words of the speech, in such addresses ; ^ a practice which 
until recently has been invariably followed.^ 

Prior to the revolution of 1688, it was customary to postpone, 
until a subsequent day, the consideration in parliament of the 
speech from the throne, so as to afford an opportunity to 
members to become more fully acquainted with its contents. 
But, since that epoch, it has been usual to move the address 
in answer to the -speech on the same day that it was delivered ; 
inasmuch as members had ample means of knowing the 
contents of the speech before they were called upon to debate 
it, either by attending overnight at the cockpit, or through the 
medium of the newspapers, into which the general contents of 
the royal speech ordinarily find their way on the morning of 
the day upon which it is uttered. In the year .1822, an 
attempt was made in the House of Commons to defer the 
consideration of the speech for two days, but without success.^ 

Royal speeches, in former times, were generally of consider- 
. able length, embracing a variety of topics, which 

fmmiig such rendered it advisable to take time irf framing a 
addresses. suitable rcplj ; but, since the introduction of 
parliamentary government, it has become the practice to treat 
the several topics contained in the speech in a manner which 
does not oblige the Houses, in their addresses of thanks, to 

^ Thomas, Hist, of Excheq. p. 137. 

"^ Russell, Memorials oj Fox, v. 2, p. 211 n. 

^ Campbell, Chanc. v. 4, p. 600. 

* [Of late years, in order to save the time which had been occupied 
by the debates on the address, a short address thanking the crown in 
general terms for the speech from the throne, has been substituted for 
the longer echo of the speech itself. — Editor.] 

^ liaiis. D. N.S. V. 6, pp. 27, 47 ; and see lb. v. 72, p. 60. 
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pronounce any opinion upon questions of a doubtful character 
— and upon which full information has not yet been com- 
municated to parliament — but rather enables them to reserve 
for separate discussion upon subsequent motions all matters 
whereupon there is likely to be any material difference of 
opinion amon2:st members of the legislature.^ 

It has sometimes happened, however, that ministers " have 
felt it be their duty, and of importance to the public service, 
that, on the first occasion of meeting the 'parliament, the 
definite and positive opinion of parliament should be taken on 
some great principle, introduced for the purpose of regulating 
their public conduct''^ And sometimes the opposition has 
deemed it to be incumbent upon them, at the outset of a 
session, to propose amendments to the address for the purpose 
of determining whether the administration does or does not 
possess the <:onfidence of the House.^ 

It is customary for the leader of the House to entrust the 
moving and seconding of the address in answer ^^^^ ^^^^^ ^^^ 
to the speech to some member who is not an seconder of the 
"habitual speaker;"* and such occasions afford ^^^^^s^- 
an excellent opportunity for the introduction to the notice 
of parliament of members from whom a successful debut may 
be anticipated. The House is always disposed to receive 
with favourable consideration new candidates for parliamentary 
distinction, and the numerous topics of pubHc interest con- 
tained in the speech present a peculiarly advantageous opening 
for an inexperienced debater. And here it may be noticed 
that, by the 37 th rule of the House of Commons, the proposer 
and seconder of such a motion ought to " attend in their 
places in uniform or full dress." 

In selecting persons for this duty, it is usual, in the House 
of Commons, to make choice of a member who represents the 

» Lord John Russell, lb. v. 72, p. 85 ; Sir R. Peel, lb. p. 94 ; Palmer- 
ston, lb. V. 102, p. 205 ; and see lb. v. 136, p. 91- A debate on the 
address has been likened to a day's coursing where there were too many 
hares on the ground. You started a fresh hare every moment, and caught 
none {lb. v. 227, p. 32). 

2 Lord Stanley (Earl of Derby), Hans. D. v. 139, p. 18. 

^ See cases of such amendments in both Houses, in 1841, and in the 
House of Commons in 1859; and see Smith, Pari. Rememb. 1859, p. 91. 
See also the amendment to the address carried against ministers in the 
House of Commons in 1835, and, more recently, in 1892. 

* Hans. D. v. 173, p. 7. 
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landed interest to move the address, and some one specially 
acquainted with commerce and mercantile affairs to be the 
seconder. No particular usage is observed in the House of 
Lords in this particular/ 

The form and order of drawing up the address in answer 
to the speech, and the stages at which it is permissible to 
propose amendments thereto, need not be described, as they 
are clearly explained in May's Parliamentary Fracticep- 

Pending the agreement of the House to the address, 
questions may be put to ministers, and addresses passed for 
the production of papers.^ But it is usual to defer the 
presentation of papers asked for, and to postpone a formal 
reply to an ordinary address, until the answer of the- crown to 
this address has been reported.^ 

The speech from the throne a>t the close of a session 
recapitulates the principal measures which have engaged the 
attention of parliament, and to which the royal sanction has 
been _ given. Regret may be suitably expressed on this 
occasion at the inability of parHament to mature legislation 
upon any particular subjects which were commended to their 
consideration in the royal speech at the opening of the 
session.^ 

2. The Introduction of Public Bills, and the Control of 
Legislation, 

In addition to the measures, specially commended to parlia- 
Ministeriai Hicnt in the speech from the throne, it is the right 
measures. ^ and duty of ministers of the crown to submit to 
its consideration whatever measures they may deem to be 
necessary for the public service. 

Where the rights of the crown, its patronage or prerogative, 
Bills affecting ^^^ Specially concerned, although the subject-matter 
the rights of of a proposed Bill affecting the same may have 

crown. i^ggj^ generally recommended to the notice of 
parliament in the speech from the throne, a special royal 
message — either under the sign manual, or verbally conveyed 

^ See Wellington's Desp. Civ. S. v. 6, pp. 399, 458, 462. 
2 May, ed. 1883, p. 223 ; but see cases on these points, Mir. of Pari. 
1831, pp. 7-10; Tb. 1834, p. 37 ; lb. 1839, p. 43 ; Hans. D. v. 185. 
^ Co7?i.fotir, 1833, pp. 8-30. 
* Hans. D. v. 199, p. 322. 
^ See speeches from throne, Aug. lo, 1872, and Aug. 7, 1874. 
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through a minister of the crown — is necessary to signify that 
her Majesty is pleased to place at the disposal of parliament 
her interests, etc., in the particular matter. 

This intimation should be given before the committal of the 
Bill.^ But where a public bill of this description is proposed 
to be initiated by a private member, and not upon the respon- 
sibility of ministers, the House ought to address the crown for 
leave to proceed thereon, before the introduction of the same ; ^ 
although, according to the practice of parliament, it is not 
absolutely necessary to obtain this assent before the third 
reading.^ In the case of a local or private bill, affecting the 
crown property or rights, the royal consent must be given 
before the third reading, or the bill cannot be proceeded 
with.* 

By modern constitutional practice, ministers of the crown 
are held responsible for recommending to parlia- j^jj^jg^^^g 
ment whatsoever laws are required to advance the responsible for 
national welfare, or to promote the political or legislation. 
social interest of any class or interest in the commonwealth.^ 
This is a natural result of the pre-eminent position which has 
been assigned to ministers of state in the Houses of Parliament, 
wherein thej, collectively, represent the authority of the crown, 
personify the wisdom and practical experience which is obtain- 
able through every branch of the executive government; and 
as leaders of the majority in parliament are able to exercise 
a powerful influence over the national counsels. 

But it has only been by degrees, and principally since the 
l)assing of the Reform Acts of 1832, that it has come to be 
an established principle, that all important acts of legislation 

1 Church Temporalities (Ireland) Bill, Mir. of Pari, 1833, pp. 1627, 
1733, 2377, 2836. 

2 lb. 1835, pp. 6q8, 724, 1826; lb. 1837-8, p. 778; Hans. D. v. 6'},, 
p. 1585 ; lb. V. 191, p. 1899, V. 192, p. 113. See the debate on this point 
in the House of Lords, April 28, 1868 ; and proceedings in the Lords, on 
Irish peerage question, July 9 and 26, 1875. 

3 The Speaker, Hans. D. v. 191, p. 1564 ; Mr. Gladstone, lb. p. 1898. 
^ May, Pari. Prac. ed. 1883, p. 875. For precedents where consent of 

crown has been withheld to bills before parliament, see Mr. Watson's 
evidence (194-218, 926), in Rep. of Com^ on Thames Embankment {Com. 
Pap. 187 1, V. 12). 

^ For a striking comparison of ancient and modern practice in regard to 
the proper limits of duty of administrations and sphere of legislation, see 
Duke of Som.erset on monarchy and democracy, c. xi. 
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should be originated, and their passage through parHament 
facilitated, by the advisers of the crown. 

Formerly, ministers were solely responsible for the fulfilment 
of their executive obligations, and for obtaining the sanction 
of parliament to such measures as they deemed to be essential 
for carrying out their public policy.^ But the growing interest 
which, of late years, has been exhibited by the constituent 
bodies upon all public questions, and the consequent necessity 
for systematic and enlightened legislation for the improvement 
of our political and social institutions, and for the amelioration 
of the laws, in accordance with the wants of an advancing 
civiHzation, together with the difficulty experienced by private 
members in carrying bills through parliament, have led to the 
imposition of additional burthens upon the ministers of the 
crown, by requiring them to prepare and submit to parliament 
whatever measures of this description may be needed for the 
public good ; and also to take the lead in advising parliament 
to amend or reject all crude, imperfect, or otherwise objection- 
able measures which may at any time be introduced by private 
members.^ 

These high functions are performed in direct responsibility 
to parliament, and especially to the House of Commons, to 
whom ministers are accountable for the policy and wisdom, 
as well as for the legahty, of all their acts ; because they are 
bound to exert themselves to the utmost in the service of the 
crown, and are justly liable to punishment if they undertake 
such obligations without possessing the ability requisite for 
the adequate discharge thereof.^ 

But, in proportion to the enlarged scope of ministerial duty 
in the initiation of important public measures, greater latitude 
should be allowed to parliament to criticize, amend, or reject 
the same, without it being assumed that their general con- 
fidence in ministers is consequently impaired.^ On the other 
hand, it should be freely conceded to private members that 
they have an abstract right to submit to the consideration of 
parliament measures upon every question which may suitably 

^ See Ld. John Russell's speech in 1848, Hans. D.w. loi, pp. 709, 710. 

^ See Park's Lectures on the Dogmas of the Constitution, pp. 36-41. 

^ Grey, Pari. Govt. c. 2 ; Bowyer, Eng. Const, p. 1.36 ; Fischel, Eng. 
Const, p. 502; Rowland's Eftg. Const, p. 437; Cox, Inst. Eng. Govt, 
p. 30. 

^ Ed. Rev.Y..%,^..226-yY. 108, p. 278 n,. 
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engage its attention, subject only to the limitations imposed 
by the prerogative of the crown, or by the practice of parlia- 
ment. 

Bearing this in mind, it must be admitted that the rule that 
all great and important public measures should Ministers 
emanate from the executive has of late years expected to 
obtained increasing acceptance. The remarkable fmfort^ant^^^ 
examples to the contrary, which are found in legislation 
parliamentary history antecedent to the first Reform Acts, 
could not now occur, without betokening a weakness on the 
part of ministers of the crown which is inconsistent with their 
true relation towards the House of Commons, 

By modern practice, " no sooner does a great question 
become practical, or a small question great, than the House 
demands that it shall be ' taken up ' by the government. 
Nor is this from laziness or indifference. It is felt, with a wise 
instinct, that only thus can such questions in general acquire 
the momentum necessary to propel them to their goal, with the 
unity of purpose which alone can uphold the efficacy and [pre- 
serve their] consistency of character." ^ The effect of adverse 
amendments by either House of ParHament, to government 
Bills, upon the position of ministers towards such Bills, or 
towards parliament itself, will naturally depend upon the 
circumstances of each particular case. 

Sir Robert Peel, in 1 844, insisted that " individual members 
of parliament had a perfect right to introduce such 
measures as they thought fit, without the sanction BiiFsTrought 
of the government."^ Again, in 1850, the pro- j^g^^bei''^'^ 
priety of affording to private members an oppor- 
tunity of inviting consideration to great questions of public 
interest, was urged by that statesman, whilst he admitted that 
it was an excellent principle that the duty of preparing legis- 
lative enactments in all such- cases should be undertaken by 
the ministers of the crown. ^ For private members naturally 
regard the measures which they advocate simply from the point 

^ Ed. Rev. V. 126, p. 565 ; and see Hans, D. v. 200, p. 931 ; v. 214, 
p. 1007; V. 218, pp. 1745, 1770. 

^ lb. V. 75, p. 475; and see Cox, Commonwealth^ p. 133. 

^ Hans. D. v. 108, p. 974. Sometimes a Bill on an important public 
question is brought in by a minister in his capacity as a private member, 
and not as a government measure {lb. v. 194, p. 1092; v. 198, p. 125). 
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of view of the good they are designed to effect ; while it is the 
duty of ministers to consider them in their general bearing 
upon pubHc legislation.^ 

But of late years the great increase of debates, and the 
annual accumulation of arrears of pubhc business, have com- 
bined to render it practically impossible for Bills introduced by 
private members to become law, unless by the active assistance 
of the government; In default of such assistance, at least 
in the case of Bills which encounter much opposition, no 
sufficient time for their progress through parliament can now 
be obtained.^ 

While it is the especial duty of ministers of the crown to 
^ prepare and submit to parliament whatever measures 
free discussion may be required for the defence of the empire, the 
in parliament, g^pport of the civil govcmmcnt, or to amend or 
otherwise improve the fundamental or constitutional laws of 
the realm— and to control by their advice and influence all 
public legislation which is initiated by private members^ — a 
most useful purpose is served by the previous free investiga- 
tion and debate in parliament of these and all other questions 
affecting the public welfare. 

It is not, in fact, the primary duty of either House to pass 
the measures of the executive, but rather, as the great council 
of the nation, to advise the crown as to the way in which the 
public service may be most beneficially conducted, and to give 
expression from time to time to enlightened opinions upon the 
various topics which are attracting public attention.^ This 
function cannot be fulfilled except by granting to private 
members adequate opportunity for introducing to the notice 
of parliament projects for effecting desirable reforms in our 
political or social system, and by facilitating the discussion of 
such measures until public opinion is sufficiently agreed upon 
them to render legislation not only safe but expedient, when 
it will become the duty of ministers of the crown to assume 
the responsibility of advising the passing of Bills in parliament 
to give effect to the same. Nearly all the great reforms which 

* Mr. Goschen, Hans. D. v. 196-, p. 1970. 

2 Social Science Trans. 1875, p. 186; Hans. D. v. 235, p. 11 89. 

2 Mr. Disraeli, lb. v. 161, p. 163. Mr. Fox used to say that "de- 
liberation, and not despatch, is the duty of the House of Commons" 
{lb. V. 208, p. ^^\ 
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have received the sanction of parliament during the present 
century have originated in this manner.^ 

Instances indeed have occurred in our political history 
wherein a majority of the House of Commons, acting contrary 
to the advice of the existing administration, have demanded 
the immediate settlement of some great poHtical 
reform in a certain way, bringing to bear upon the padiTmLf 
ministers of the crown a pressure in relation thereto, ultimately 
which they have been unable to withstand. It p''^''^'^'- 
has then been optional with the ministry either to render 
assistance in carrying out the proposed reform, provided the 
consent of the sovereign could be obtained, or else to resign 
and give place to others, through whose efforts such legislation 
might take place upon the particular question as would con- 
ciliate the good-will of the several estates of parHament. The 
repeal of the Test and Corporation Acts in 1828, and the 
settlement^ of the long pending question of Roman Catholic 
emancipation in 1829 — to both of which measures the ministry 
then in power were at first opposed— were actually accomplished 
with the consent and co-operation of ministers themselves. ^ 

The repeal of the corn laws, in 1846, affords an illustration 
of a different principle and shows what can be done by a bold 
and determined minister, who views the exigency of the state 
with sagacity and resolution. No such measure had been 
demanded by either House of ParHament, for the ^.^ ^ p^^j 
Lords were staunch protectionists, and the majority a^ the com 
of the Commons had been elected as the opponents ^^'^^' 
of free trade. Sir Robert Peel himself had been hitherto the 
great champion of the protectionist party. Nevertheless, 
being convinced that the time had come when the national 
interests required the abrogation of the com laws, he assumed 
the responsibility of advising their repeal, and, after a severe 
struggle, succeeded in obtaining the consent of his colleagues 
in office, and of both Houses of Parliament to his Bill. 

All motions for the grant of money for the public service, or 
for imposing any pecuniary charge upon th€ people, g^ ^ 
must emanate from ministers of the crown in the tJ'b^inkS 
House of Commons. By standing orders passed ^^ *^^ '^''°'''"- 

^ I/ans. Z>. V. 161, pp. 160, 161, 657 ; v. 162, p. 353 ; v. 203, p. 204 ; 
V. 218, p. 1745; V. 235 p. 563. 

' See May, ConsL Hist. v. 2, pp. 389-402. 
VOL. II. p 
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in 1866, and which are more stringent than those previously 
in force, private members are effectually debarred from initiat- 
ing such proceedings, unless with the recommendation of the 
crown. ^ 

The rules of the House of Commons, as will be presently 
noticed, afford to an administration ample oppor- 
niSrfto tunity for inviting the attentive consideration of 
pass their parliament to whatever measures its members may 
measures. think, fit to proposc. But their ability to carry them 
sucessfully through both Houses must wholly depend upon 
the extent to which they possess the confidence of parliament, 
and especially of the Lower House. An adequate degree 
of parliamentary support is essential^ not merely to the con- 
tinuance in office of the ministers of the crown, but also to the 
integrity and usefulness of their legislative measures. If they 
cannot rely upon being able to pass their Bills, at all events 
without substantial alteration, they will naturally refrain from 
bestowing the necessary pains to render them perfect and 
complete ; and thus either the statute-book will be encumbered 
with crude and imperfect laws, or else the duty of framing 
desirable measures will pass out of the hands of the responsible 
servants of the crown, and will be assumed by men who 
merely represent the will and opinions of la popular assembly 
to the manifest detriment of the public interests, and in 
violation of the principles of parHamentary government.^ 

Twice, within the past thirty-five years, the executive 
government have had recourse to the unusual 
BUkwf proceeding of inviting the House of Commons to 
on general; assist them iu determining upon the leading 
resoutions. pj-jnciplcs whereou particular Bills should be 
framed, which were of the highest importance in a constitu- 
tional point of view, but in regard to which successive adminis- 
trations had failed to propound a poHcy acceptable to 
parliament.^ The course adopted by ministers upon these 

^ See/<?^/, pt. V. ch. 3. 

^-- See Mr. Disraeli's speech on the business of the session, August 30, 
\^\%,.Hans. D. v. loi, especially pp. 704-^707; Mr. Lowe's speech, lb, 
V. 185, pp. 958, 960 ; Disraeli's Lord Geo. Bentinck, 4th ed. p. 573 ; 
Mr. Gladstone upon amendments to the ministerial scheme of elementary 
educatioui Mans. B. v. 202, pp. 1253, 1282. 

^ [The cases referred to by Mr. Todd were (i) the resolution, introduced 
in 1858, on which the Bill for the government, of India was based ; and 



Hosted by Google 



FUNCTIONS OF MINISTERS IN RELATION TO PARLIAMENT. 67 

occasions was to submit in committee of the whole House 
certain general resolutions, which,, after they had been altered 
by the committee in accordance with the prevailing opinions of 
the majority, became the framework of a Bill, which was intro- 
duced as a mmisterial measure. A proceeding of this kind 
however, is at variance with the principle of ministerial re- 
sponsibility, and can only be justified on grounds of public 
necessity. A somewhat similar example of this abnegation of 
ministerial responsibility is afforded by the course taken by 
the Gladstone ministry of 1883 in regard to. the projected 
Channel tunnel m proposing to leave the determination of the 
question to a joint committee of both: Houses of Parlia- 
ment.^ 

It will be observed that the peculiar responsibility which 
attaches to ministers of the crown in matters of legislation is 
confined for the most part to the initiation and control of 
public business. As regards private Bills, wherein 
the rights of private parties are adjudicated upon ^"'^^'^ ^^"'• 
by parliament in a. semi-judicial manner, an opposite principle 
prevails. Thus, it was remarked by Sir Robert Peel, when 
home secretary m 1830, in reference to the Rye 
Harbour Bill, then pending in parliament, " I ^Sers°^ 
must decline interference with any private Bill towards private 
and I cannot but think, from the experience of ^'"'' 
every day, that the principle on which ministers abstain from 
any such mterference is most salutary,'^ ^ ^^^^^^ -^ ^^^ ^^^^^^ 
by the chancellor of the exchequer (Mr. Baring) in 1840, that 
" It is contrary to all established practice for ministers of the 
crown to give an opinion upon a private Bill." ^ And in 1872. 
a proposal **to place in the hands of a minister, or of the 
ministers of the crown, the power of putting a veto on private 
legislation " was disapproved by the House and by the govern- 

(2) the resolution^introduced in 1867, on which it was proposed to found 
a Ketorm ±Jill. The latter was, however^ almost immediately withdrawn 
— iLaitor.\ 

' '5'^^. ^^. April 7, 1883, p. 428. [There appears, however, to be a 
broad distmction between this case and the precedents of iS^^Sand 1867 
smce, though the construction of a Channel tunnel was a matter of public 
policy It could only be sanctioned by private legislation, and in private 
legislation, as Mr. Todd immediately points out, it is not customary for a 
government to guide the decision of parliament.— ^^//^r ] 

Mir.ofFarL. 1830, p. 2009. 3 /^, ^§40, p. 4657, 
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ment/ On general principles, as well as on account of their 
pressing official duties, the occupants of the treasury bench 
are exempt from serving on private Bill committees. 

But if an attempt should be made to mfrmge upon the 
cstabhshed rules of parliament by urging the House to permit 
a private Bill to proceed, notwithstanding the report of the 
committee on standing orders against it, it would be usual 
for the vice-president of the board of trade, or some other 
member of the government, to support the general authority 
of committees of the House."^ So also if the interests of the 
public were likely to be injuriously affected by a private Bill, 
or if an attempt were made to establish an unsound principle 
by such means,^ ministers would be justified m using their 
influence to oppose it; whilst, on the other hand, ministers 
would be justified in promoting the passing of a private Bill, it 
it should appear to be desirable for the public interest,^ because 
they are responsible for exercising the perogative of the crown 
so as to control all legislation in parliament, whether upon 
public or private matters, for the furtherance of the pubhc 
welfare, and for the protection of private rights from unjusti- 
fiable aggression. , v j 

In such circumstances, it is proper for the public depart- 
ment charged with the duty of watching over the pubhc 
interests, in this particular sphere, to suggest or require 
amendments, in any private Bills, which they may deem to be 
necessary, for the protection of the public or for the saving 
of private rights."^ 

Since the establishment of parliamentary government, the 
crown has ceased to exercise its undoubted preroga- 
ngl's ofihe tives, as an essential part of the legislature, by the 
crown. direct personal intervention of the sovereign, its 

legislative powers are now effectually put forth m both 
Houses, and especially in the House of Commons, by means 
of responsible ministers, who, availing themselves of the 
influence which they possess as members of parliament, serve 

1 Hans, D. v. 212, p. 627. ^ ' I^^ J'J7S, P- IS45. 

2 Sir R Peel, Ik v. 80, p. 177 ; see also lo. v. 117, p. 1140. 

* Case of Mersey Conservancy and Docks Bill, Id. v. I47» PP- I5-I9 
and see /<^. V. 230, p. 231. 

' lb V. 198, p. 1 128 ; V. 214, p. 1097- ^ ^^' ^' ^30> P- 1949' 

^ M^J; ParLPrac, ed. 1883, p. 808 ; Hans, D. v. 235, P- 881. 
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as the mouthpiece and representatives of the monarchical 
element in our constitution.^ Contemporaneously with the 
introduction into our pohtical system of the constitutional 
usage whereby the sovereign abstains from exercising direct 
and external authority over the Houses of Parliament, in 
matters of legislation, we find the modern machinery for the 
control of business in parliament on behalf of the crown 
coming into play. The last occasion upon which an English 
sovereign vetoed a Bill presented for the royal Royal veto on 
assent was in 1707,2 whilst the first resolution of ^^^^s- 
the House of Commons, to forbid the reception of petitions 
for grants of money without the consent of the crown, was 
agreed to in the previous year. Thenceforth, the rules of 
parliament, which prohibit the introduction of a Bill to 
appropriate any. portion of the public revenue, except on the 
recommendation of the crown, through a responsible minister, 
and which require the consent of the crown before either 
House can agree to a Bill affecting the royal prerogative^ — 
together with the admitted right of ministers, so long as they 
retain the confidence of the House of Commons, to regulate 
the course of public business — have secured the rights of the 
sovereign, as a constituent part of the legislative body, as 
unmistakably, if not more effectually, than by the direct inter- 
position of a personal veto. 

" The authority of the crown in England," says Lord Derby, 
*^ does not depend upon the veto which her Majesty theoreti- 
cally possesses to impose upon Acts of Parliament after they 
have passed, but upon the right and proper influence whicli 
she exercises over her ministers, and, through them, over both 
branches of the legislature, which gives her the opportunity of 
exercising her judgment upon measures before they have been- 
submitted to parliament, not after they have received its 
assent." ^ To the same effect. Lord Palmerston states that it 
is **a fundamental error'' to suppose that "the power of the 
crown to reject laws has ceased to exist." "That power 
survives as before, but it is exercised in a different manner. 
Instead of being exercised upon the laws presented for the 

^ See Park's Dogmas, p. 126. 

' See Hats. Prec. v. 2, pp. 342-347 ; also- Ilearrr, Govt, of Eng. p. 61, 

^ Ante, p. 60. 

* Haiis. D. V. 134, p. 839. 
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royal assent, it is exercised by anticipation in the debates and 
proceedings of the two Houses of Parliament. It is delegated . 
to those who are the responsible advisers of the crown; and 
it is therefore not possible that a law passed by the two 
Houses should be presented to the crown, and should then 
by the crown be refused. And why is this? Because it 
cannot be imagined that a law should have received the con- 
sent of both Houses of Parliament, in which the responsible 
ministers of the crown are sitting, debating, acting, and voting, 
unless those who advise the crown have agreed to that law, 
and are therefore prepared to counsel the sovereign to assent 
to it. If a law were passed by the two Houses against the 
will and opinion of the ministers of the day, those ministers 
must naturally resign their offices, and be replaced by men in 
whose wisdom parliament reposed more confidence, and who 
agreed with the majorities in the two Houses."^ 

But, if need be, the dormant power of the crown to veto a 
Bill presented by the two Houses of Parliament for the royal 
assent could be revived and exercised ; — provided only that 
a ministry could be found to assume the responsibility of such 
an act — for *'her Majesty has no constitutional right to 
abdicate that part of her prerogative which entitles her to put 
a veto upon any measure she thinks fit."-^ And, " although no 
minister can introduce a measure into either House without 
the consent of the crov/n, such consent is only given in the first 
instance in the executive capacity of the sovereign. It implies 
no absolute approbation of the measure, but merely signifies 
the royal pleasure that the two branches of the legislature 
should consult upon the merits of the case. As a branch of 
the legislature whose decision is final, and therefore last 
solicited, the opinion of the sovereign remains unshackled and 
uncompromised until the assent of both Houses has been 
Teceived. Nor is this veto of the English monarch an empty 
form. It is not difficult to conceive the occasion when, 
^supported by the sympatiiies of a loyal people, its exercise 
might defeat an unconstitutional ministry, and a corrupt 
parliament." ^ 

^ Hans. D. v. 159, p. 1386; and see Hearn, Govt, of Eng. pp. 60-64. 
2 Mr. Secretary Hardy, Hans. D. v. 192, p. 732 ; Lord Granville, //;. 
v. 140, p. 284 ; and Yonge, Const. Hist, of Eng. p. 390 (Am. ed.). 
•^ JDisra.eli's Lord George Bentinck, 4th ed. p. 65. [1 have retained in the 
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When a measure has become law, it is an understood 
obligation that its opponents should refrain from any further 
attacks upon its provisions or policy until the result of the 
law may have become apparent, so as to justify an effort for 
its repeal.^ 

3. The Oversight and Control of Business in Parliament. 

Ministers of the crown are constitutionally responsible, not 
merely for the preparation and conduct of legisla- . 
tive measures through both Houses of Parliament, leadTnTo^th 
and for the control of legislation which is under- ^^^^^s- 
taken by private members, but also for the oversight and 
direction of the entire mass of public business which is 
submitted to parliament. Nothing should be left to the will 
and caprice of a fluctuating majority in the legislature, but the 
efforts of ministers should be continually directed to the 
furtherance of business so as best to promote the public 
interests, and ensure the convenience of members generally. 
For ministers are the natural leaders in both Houses, as well 
as the proper guardians of the powers and privileges of Parlia- 
ment. Representing therein the authority of the crown, and 
exercising therein the influence which appertains to them in 
that capacity, they should be able to regulate the performance 
of all parliamentary -functions and the distribution of public 
business, so as to keep them within reasonable limits, and in 
a steady course.^ 

In 1692, before William III. had constructed his first parlia- 
mentary administration, a formal complaint was Advantages of 
made by ministers to the king, that " nobody knew ^^''^ practice. 
one day what the House of Commons would do the next," and 
that " it were perhaps too confident a thing for any one to pre- 
tend to say the parliament will or will not do anything what- 

text the concluding sentence of this remarkable passage. But I presume 
that it would be as difficult to conceive the occasion when a sovereign would 
oppose his veto to his ministry and parliament as it would be to define an 
unconstitutional ministry. Any ministry that enjoys the confidence of 
parliament cannot be included in that vague expression. — Editor. 'X 

^ Hans. D. v. 229, p. 371. 

^ Ilearn, Govt, of Eng. p. 536 ; Amos, Fifty Years of Eng. Const. 
p. 340; Mr. Disraeli, Ha^is. D. v. 174, p. 1230; Mr. Gladstone, To. 
V. 192, pp. 1190-1194; v. 208, p. 1653. 
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soever that may be proposed to tkem." ^ The present highly 
organized system of parliamentary government has been 
elaborated by the wisdom and experience of successive genera- 
tions, in order to remedy this evil condition, and to establish 
harmony and unanimity between the crown and parliament. 
Ministerial Nowadays, immediately upon the formation of a 
lead. ministry, it assumes, in addition to the ordinary 

duties of an executive government, other and more important 
functions— unknown to the theory of the constitution — namely, 
the management, control, and direction of the whole mass of 
political legislation, by whomsoever originated, in conformity 
with its own ideas of political science and civil economy ; and, 
so long as a ministry commands the confidence of the House 
of Commons, it should have sufficient strength to prevent the 
adoption by parliament of any measure which it may judge to 
be inexpedient or unwise.^ 

The ministry is also responsible for guiding the deliberations 
of each House of Parliament, so as best to secure and maintain 
the appropriate privileges of each House in due subordination 
to established constitutional principles. In such an endeavour 
the -ministry are usually assisted by the co-operation of the 
leaders of the opposition. 

It has been estimated that at least nine-tenths of the legisla- 
tion of the House of Commons passes through the hands of 
the government, and the portion of the business of the country 
which ministers are expected and required to transact is yearly 
increasing.^ Successive parliamentary committees have advised 
the adoption of rules to facihtate the distribution and disposal 
of business in the hands of ministers of the crown ; and the 
House of Commons has always evinced the utmost readiness 
to further the same, so far as is compatible with the rights 
and privileges of private members. 

A select committee of the House of Commons on public 
business, in 1848, concluded a report containing numerous 
valuable suggestions, which were afterwards incorporated into 
the practice of the House, by expressing their opinion " that 

^ Dalrymple, Memoirs of Great Britain^ 2nd ed. v. 2; App. part ii. 
p. 240 ; and see Macaulay, Hist, of Eng. v. 4, p, 433 ; v. 5, p. 168. 

2 Park's Dogfuas, p. 39. 

' Mr. Gladstone, Hans. D. v. 197, p. 1188 ; Rep. Com''. Business of 
the House, p. 16, Com. Pap. 1871, v. 9. 
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the satisfactory conduct and progress of the business of the 
House must mainly depend upon her Majesty's conductor 
government, holding as they do the chief control business by 
over its management. They believe that by the '^'"^^^'^^• 
careful preparation of measures, their early introduction, the 
judicious distribution of business between the two Houses, and 
the order and method with which measures are conducted, 
the government can contribute in an essential degree to the 
easy and convenient conduct of business. They trust the 
efforts of the government would be seconded by those of 
independent members, and that a general determination would 
prevail to carry on the public business with regularity and 
despatch." ^ 

A similar committee of the House of Commons, appointed 
in 1861, reported that, "although it is expedient to preserve 
for individual members ample opportunity for the introduction 
and passing of legislative measures, yet it is the primary duty 
of the advisers of the crown to lay before parliament such 
changes in the law as in their judgment are necessary ; and 
while they possess the confidence of the House of Commons, 
and remain responsible for good government, and for the 
safety of the state, it would seem reasonable that a preference 
should be yielded to them, not only in the introduction of 
their Bills, but in the opportunities for pressing them on the 
consideration of the House." ^ The committee accordingly 
advised that more time should be granted for the consideration 
of government orders — a recommendation which was concurred 
in by the House. 

The proposals for the despatch of public business advocated 
by the aforementioned and other committees — Order of 
there were fourteen in all from the passing of the business. 
Reform Bill to the year 1882 — failed absolutely in effecting 
any improvement. In the words of Mr. Gladstone, " Those 
committees, never leading to adequate results, have now for 
many years past taken effect in what I may, for practical 
purposes, accurately call total failure. Their, I will not say, 
impotence, but their insufficiency of power to deal with a 
matter of this kind, has been demonstrated to the satisfaction 
of all."^ In the session of 1881 the government introduced 

* Com. Pap. 1847-8, V. 16, p. 146. 

2 Jb. 1 86 1, V. II, p. 436. ^ Hans. D. v. 266, pp. 11 24-1 125. 
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two Bills, one for the '' Preservation of the Peace (Ireland)," 
and the other for the '' Protection of Property (Ireland)," and 
the proposed legislation brought matters to a crisis. To 
oppose these measures the Home Rule members availed 
themselves of every rule and custom of the House to obstruct 
the entire business of parliament; they did not succeed in 
defeating the government, but they effectually prevented the 
passing of any other legislative act of importance. It was at 
last generally recognized that vigorous measures must be 
adopted to restore to the House of Commons its former power 
and dignity. Early in the sessions of 1882 the government 
introduced the new Rules of Procedure, the most striking 
feature of which was the do/i^re, or, as it is now termed, the 
closure of a debate. In introducing this portion of the new 
scheme the premier stated, *'That while almost every assembly 
of a popular character which exists in the world has moved in 
this direction, we, who have by far the greatest necessity 
incumbent on us, have not moved." ^ But this allusion to the 
foreign origin of the new rule was peculiarly distasteful to a 
large section of the House, and ehcited the angry retort from 
a prominent member of the opposition, "I am sorrv and 
indignant that England, the 'Mother of Parliaments,' the 
country from which all others have derived their lessons of 
parliamentary procedure, should condescend to borrow this 
undesirable system from such mushroom imitators." ^ 

The deplorable assassinations of Lord F. Cavendish, chief 
secretary, and Mr. Burke, under-secretary, for Ireland, led to 
the introduction of the "Crimes Act (Ireland)," and the 
further consideration of the new rules was postponed to the 
following autumn, when a special session was held for their 
discussion. The proposals of the government were substan- 
tially adopted in November, 1882, but were subsequently 
revised in 1887, and again in the early part of 1888. 

The leader of the House of Commons is at Hberty to 
Government arrange the order of business appointed for govern- 
orders. ^^^^ nights as he thinks fit, it being provided by 

a standing order of the House that " the rights be reserved to 
her Majesty's ministers of placing government orders at the 
head of the list, in the rotation m which they are to be taken 

^ J/ans. D. V. 266, p. 1138. 

2 Mr. Beresford Hope, lb. v. 267, p. 1705. 
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on the days on which government bills have precedence."^ 
This privilege^ however, should be exercised with the most 
" perfect courtesy, and the most irppartial fairness," and with 
a due regard to the general feeling of the House. ^ And 
members should have sufficient intimation of what business 
is to be proposed to enable them to move amendments thereto, 
at their discretion.^ But usually no control is conceded to 
ministers over orders in the hands of private members, which 
are governed by the customary rules of parliament.^ 

It is not the duty of ministers to find a day for debates on 
motions of private members, unless in the case of a vote of 
censure on the conduct of the government.^ 

By recent statistics it has been ascertained that, generally 
speaking, the official members and the unofficial Legislative 
members propose an equal amount of legislation business, 
every year. But, out of 120 government bills, 100 become 
law; while, out of 120 bills introduced by private members, 
only 20 or 25 succeed.^ Usually, about the middle of July, 
the government announce to the House of Commons the 
measures they intend to press forward, and those which they 
purpose to abandon, for the session. 

Any private arrangement intended to permit an independent 
member to proceed upon a particular motion on j^otio^sby 
a government night would be liable to be over- private 
ruled by the House ; although, in ordinary circum- ^^"^^^^^• 
stances, an engagement made by the leader of the House 
would be respected. 

It is customary, in debates of the House, to allow priority 
to members of the administration who wish to priority in 
speak j ^ and to permit the prime minister, or speaking. 
leader of the House, to have the last word.^ In all important 
debates, it is usual for the speaker to give preference, alter- 
nately, to the known supporters and opponents of the 

^ May, Pari. Prac. ed. 1883, p. .275 3 see Hans. D. v. 174, p. 189 ; lb. 
V. 190, p. 1200. 

2 Mr. Disraeli, lb. v. 186, p. 1319; v. 191, p. 1707. 

^ lb. V. 207, pp. 141-149. 

^ But see lb. v. 217, pp. 1256, 1336. 

* Mr. Gladstone, lb. v. 205, p. 53. 
^ lb. V. 222, pp. 581, 589. 

' lb. V. 67, p. 898. 

* Lord Granville, lb. v. 227, p. 904; lb. v. 228, p. 501. 
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question 3 ^ and it would be considered irregular to interfere 
with the speaker's call in favour of any other member.^ When 
many members desire to address the House, an arrangement 
is sometimes made — in the Commons, between the government 
and the opposition " whippers-in," and in the Lords, between 
the leaders of both sides of the House, — as to the order in 
which the speaker shall name those who are to take part in the 
debate.^ But the speaker is not bound to any list of intending 
debaters, and never interferes with the right of any one to 
address the House.^ 

Since 1830, the number of members who take an active 
part in debate has steadily increased. Thus, before the 
Reform Bill, the speaking and business of the House were in 
the hands of about 150 members. In 18:41 there were 231 
members who took part in its proceedings. In 1861 the 
number had gone up to 300; and in 1876 to 385 members. 
At the same time the sphere of legislation has widened, and 
now extends over a vastly more comprehensive area ; so that 
it has become impossible for the House of Commons to over- 
take and properly dispose of the amount of public business 
which annually claims attention.^ 

In the House of Commons there are three government 
The whi ers- ^^ip^j ^^^ ^^^ ^^ behalf of the opposition.^ The 
in, in the principal "whipper-in'' on behalf of the govern^ 

Commons. mcnt is the parliamentary, or, as he used to be 
known, the patronage secretary of the Treasury, w^ho is a very 
important personage. He is usually one of the tellers 'in 
great political divisions, and it devolves upon him, under the 
direction of the leader of the House, " to faciHtate, by mutual 
understanding, the conduct of public business," and "the 
management of the House of Commons.""^ He is specially 

^ Hans. D. v. 77, p. 866; May, ed. 1883, p. 346. 

^ lb, V. 153, p. 839. But in disputed cases an appeal may be made to 
the House (May, ed. 1883, p. 343). 

^ lb. V. 182, pp. 1972, 2173 ; lb. V. 191, pp. 1422- 1424 ; v. 198, p. 149 ; 
V. 201, p. 1934 ; V. 204, p. 1967 ; V. 234, pp. 707, 728. 

^ lb. V. 209, pp. 1032-1039. « lb. V. 233, pp. I5S3> 1676. 

^ Escott's Eng. V. 2, pp. 147-149. 

"^ Disraeli's Lo7'd G. Bentinck, 4th ed. pp. 145, 314 ; Ritchie's Modern 
Statesmen (Treasury Whipper-in), and Chambers^ Jow. Dec. 26, 1868 
(The Whips) ; the Government Whip in Sat. Rev. Feb. 17, 1872, p. 210 ; 
an account of late W. Adam, whip of the Liberal party, Fras. Mag. 
V. 24, N.S. p. 113. 
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responsible for "making a House," and for preventing a 
"count-out" at unseasonable times. 

As '' whipper-in," the secretary is generally assisted by two 
of the junior lords of the treasury. These useful functionaries 
are expected to gather the greatest numbers of their own 
party into every division, and by persuasion, promises, explana- 
tions, and every available expedient, to bring their men from 
all quarters to the aid of the government upon any emergency. 
It is also their business to concihate the discontented and 
doubtful amongst the ministerial supporters, and to keep 
every one, as far as possible, in good humour. 

The opposition, likewise, have their 'Svhippers-in, who 
perform similar services for their own party. They are usually 
gentlemen who have filled the like offices when their party was 
in power, or have been otherwise selected by the chiefo of the 
opposition for that purpose. 

In the House of Lords, the postmaster-general and the 
master of the buckhounds have generally been the 
ministerial " whippers-in,^' and, for the opposition, " ^ ^ ^^^^' 
peers who have held, or expect to hold, similar offices are 
chosen.^ 

4. TAe Necessity for Unanimity and Co-operation amongst 
Ministers of the Crown, 

The influence which is rightfully exercised by ministers of 
the crown in the Houses of Parliament depends, PoUticai 
in the first instance, upon the degree of unity and unanimity of 
of mutual co-operation they exhibit between them- ^"^'°^^^^y- 
selves ; and finally upon the amount of control they are able 
to exercise over the political party to which they belong. We 
have now to consider the mode in which these vital elements 
of ministerial existence are exemplified. 

In tracing the origin and development of the rule, which 
requires political unanimity amongst ministers of the crown, 
we have seen that it has become an acknowledged principle 
that, so long as a minister continues to form part of a 
government, he shares with his colleagues an equal respon- 
sibility for everything that is done or agreed upon by them. 
Except in the case of an admitted "open ques- of cabinet 
tion,'' it must be taken for granted that the whole "^i^isters. 
* Private information from Sir Erskine May. 
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cabinet have assented to the ministerial policy as officially 
transacted or propounded by any minister acting or speaking 
on their behalf.^ It is not, therefore, allowable for a cabinet 
minister to oppose the measures of government ; to shrink 
from an unqualified responsibility in respect to the same ; to 
refrain from assisting his colleages in the advocacy of their 
particular measures in parliament j ^ or to omit the performance 
of any administrative act which may be necessary to carry out 
a decision of the government, even though he may not have 
been a consenting party thereto ; ^ or to withhold his support 
from the ministry when attacked by their political opponents. 
A minister who infringes any one of these rules is bound to 
tender his immediate resignation of office. 

The responsibility of a minister who has no seat in the 
Of other Cabinet is less comprehensive, although in its de- 

ministers. g^-^g j^q jggg complete. Such a one is required 
to render active assistance in sustaining the policy of the 
government ; and in carrying out, intelligently and faithfully, 
the instructions given him by his political chief. But his 
individual responsibihty ends here. If called upon to repre- 
sent the department to which he belongs, in either House 
of Parliament, he does so, strictly speaking, as the organ and 
mouthpiece of his official superior. He cannot be held answer- 
able for a poHcy in the framing of which he has had no share ; 
although, upon questions of special importance, he should 
rather resign than become a party to decisions to which 
he entertained strong and insurmountable objections. Upon 
all ordinary questions, it is justly held to be the duty of a 
subordinate minister, after stating his opinion, to defer to 
the judgment of his chief. For his responsibility is that 
of a subordinate, not of a principal, and mainly consists in 
an accountability for the efficient discharge of the duties 
assigned to him, in subjection to the acknowledged authority 
of the head of his department* 

^ See Mr. Gladstone's observation, quoted and endorsed by Lord Grey, 
' ' that it is one of our first duties to decline to acquit any member of the 
cabinet of responsibility for the announced and declared policy of another " 
{Hans. Z>. v. 192, p. 2057 ; and see lb. v. 196, p. 14 ; v. 227, pp. 90, 711). 

2 Mr. Gladstone, in Hans. D. v. 168, p. 176 ; and see lb. v. 166, p. 1388. 

^ Lord Grey, on the Jamaica debt, lb. v. 168, pp. 276, 280 \ Mr. Glad- 
stone, lb. V. 217, p. I268i 

^ Hans. D. v.. 126, p. 883.; Lord Grey, in Com. Pap.iZ']!, v. 7, p. 12 ; 
Hans.D.v. 20%^. lio,. 
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But questions will sometimes arise which, in the opinion of 
leading members of a government, are of too open 
doubtful, delicate, or complex a nature to admit questions. 
either of agreement or compromise, and yet which require an 
immediate settlement. Upon such questions, cabinet ministers 
may agree to differ,^ and when brought before parliament they 
are treated as " open questions" to be advocated or opposed 
by individual ministers at their discretion. 

It is impossible to define, beforehand, what questions may 
properly be accounted "open" without detriment to the 
character of a ministry, or to its claims to the respect and con- 
fidence of parliament. Since unanimity in the cabinet has 
become an acknowledged rule, such great questions as parlia- 
mentary reform, the ballot, the abohtion of the slave trade, 
hours of labour in factories, marriage with a deceased wife's 
sister, women's disabilities, household franchise in counties, 
and the Public Worship Regulation Bill, with other minor 
matters, have severally been considered as " open questions " 
by some administrations, though not by others.^ 

But, however unavoidable they may be in certain exceptional 
circumstances, the multipHcation of "open questions " must 
be regarded as a great evil, as they tend to diminish the sense 
of individual responsibility, which ought to be keenly felt by 
every one who is admitted to share in the government of the 
country. If all questions were open, and the minority in a 
ministry opposed or refused to support the majority, few 
important measures could be carried; and the degrading 
spectacle would be exhibited of a government without a 
decided policy upon the grave political issues that are con- 
tinually arising, and which need to be determined upon 
definite principles that can be understood and appreciated by 
the nation at large. ^ 

* See discussion in cabinet as to the propriety of considering mode of 
dealing with disfranchised boroughs of Penryn and East Retford as an open 
question (Bulwer's Z^/^ of Palme rstoUy v. i, pp. 253 258). 

2 Mir. of Pari. 1839^ pp. 3067-3070 ; Hans. D. v. 194, p. 661 ; lb. 
V. 201, p. 959; V. 206, p. 88; V. 217, p. 842. 

^ Lord Grey, Pari. Govt, new ed. p. 116; Duke of Somerset on 
Mojtarchy, etc. p. 172; see Macaulay's arguments in favour of open 
questions, Mir. of Pari. 1839, p. 3067 ; Sir R. Peel's arguments agamst 
them, lb. 1840, p. 602 ; an article (probably written by Macaulay) refuting 
Sir R. Peel's . opinions, Ed. Rev. v.. 71, p. 493.; Lord John Russell, as to 
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It has become an established principle that, when a member 
of the administration — whether he has a seat in the 
minlL^r must Cabinet or not — votes against his colleagues upon 
resign. g^j^y government measure (not being an open ques- 

tion), he is bound to lose no time in affording to the prime 
minister " an opportunity of placing his office in other hands, 
as the only means in his power of preventing the injury to the 
king's service which might ensue from the appearance of 
disunion in his Majesty's councils." ^ It is then optional with 
the head of the administration either to advise the sovereign to 
accept the resignation of his colleague, or to express his willing- 
ness to retain him in office, notwithstanding his opposition to a 
particular measure of the government.^ The first recorded 
instance of political dismissals on account of votes in parlia- 
ment adverse to the ministerial policy occurred in December, 
1762, after the debate on the preliminaries of peace at the 
close of the Seven Years' War. On this occasion Henry Fox, 
who had accepted the leadership of the House of Commons, 
determined to force the peace through the House by claiming 
the unqualified support of all officials in parliament. Pre- 
viously there appears to have been no settled rule on this 
subject. Mr. Pitt, when paymaster (1746-1755), not only 
voted, but frequently spoke against the government ; but the 
course adopted in 1762 has since become the rule, and has 
been gradually extended so as to include even officials of the 
court who happen to occupy seats in either House of parha- 
ment.^ 

In order to enable ministers to carry on the government 

their being generally inexpedient, Mir. of Pari. 1840, p. 620 ; and see 
Lewis, on Matters of Opinion^ ch, vii. "On the applicability of the 
principle of authority to the decisions of political bodies." 

^ Mr. Huskisson's case, Mir. of Pari. 1828, p. 1691. See Bulwer's Life 
of Pahnerston^ v. i, pp. 260-422. 

^ See case of Lds. Sidmouth and Ellenborough, who were invited to 
continue in the Grenville administration, notwithstanding their opposition 
to any concession to the Roman Catholics, after the cabinet had agreed 
upon a contrary policy {Pari. D, v. 9, p. 396 ; lb. v. 23, p. 463). In 
1844, and again in 1867, the lord chancellor voted against his colleagues 
in the ministry upon a clause of a Bill to confer certain legal patronage 
upon the lord-lieutenant of Ireland {Hans. D. v. 189, pp. 843, 
1603). 

3 Walpole's Geo. III. Le Marchant's ed. v. L, pp. 233-235 ; Lord 
Shelburnes Life, v. i, pp. 174, 181 ; Quar. Rev., v- 138, p. 418. 
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in harmony and agreement with parliament, without their beine 
subjected to the degradation of becoming the mere tools of 
a democratic assembly, it is necessary that they 
should be sustained by an adequate majority in '^'"'.^'"^ 
both Houses, and especially in the House of Com- pa?Hamentary 
mons. This advantage is ordinarily secured to '"^^°"'^- 
them through the agency of party. Whichever political party 
predominates in the nation, and in the legislature, it presumably 
selects Its best men to be its leaders and representatives. The 
sovereign having chosen from amongst such those whom she is 
Willing to appoint to be her councillors and administrators, the 
interests of party and of the state alike demand that they 
should receive from pariiament a generous support,: and that 
so Jong, at least as the House of Commons continues to repose 
confidence in them, they should be permitted to advise and 
nfluence the deliberadons of parliament, with the authority 
that belongs to their ofi&ce as ministers of the crown. Relying 
upon the judgment and discretion of the men to whom both 
crown and pariiament have agreed to entrust the direction of 
pubhc affairs, the legislative chambers should be willing to 
receive with favour whatever measures they may deem ex- 
pedient ^to submit for their sanction; and should be slow 
to impede or interfere with the action of ministers in executive 
matters, otherwise than by the free criticism and promptness to 
demand the redress of all manifest grievances, which is the 
inherent prerogative of pariiament. 

And here it will be appropriate to notice a feature in our 
political system, which began to be developed con- The 
temporaneously with the establishment of parlia- opposition. 
mentary government, and which has materiaUy contributed to 
Uie vigour and efficiency of the same— namely, the presence in 
Dotn Houses of an organized opposition. 

The political party of which the administration for the 
time bemg is the mouthpiece and representative is invariably 
contronted in pariiament by another party, who themselves 
expect to succeed to power, whenever they acquire sufficient 
strength to overthrow their antagonists, and to assume the 
responsibihties of office. Acting upon well-defined principles, 
and within the strict lines of the constitution, to which thev 
profess an equal attachment to that exhibiied by its official 
defenders, the adherents of this party have been aptly styled 

G 
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"Her Majesty's Opposition," ^ and although the propriety of 
this designation has been disputed, yet it may be understood 
as implying that loyalty to the sovereign, and that honourab e 
and patriotic rivalry in political strife, which should equally 
animate all parties in the great council of the nation. 

The opposition exercise a wholesome influence upon par- 
Their liamentary debate, and upon the conduct of the 

functions. business of the crown in parliament, for tney are 
the constitutional critics of all public affairs;' and, whatever 
course the government may pursue, they naturally endeavour 
to find some ground for attack. It is an old maxim, that the 
duty of an opposition is very simple— it is to oppose everything 
and propose nothing." ' And, in the same spirit. Sir Robert 
Peel used to say that "he declined to prescribe until he was 
called in." » The peculiar office of the opposition is doubtless 
"to watch with keen eye the conduct of the government they 
oppose, to see if anything be wrong or blamable or lable to 
criticism therein, to trip them up even before they fall ; at all 
events if they stumble to mark their stumbling, and call upon 
them to set things right again." « " The originators<,f measures 
and inventors of a policy, the individuals who come forward with 
their schemes and suggestions for public approbation, are not 
the opposition, but the ministers of the crown ; we (the opposi- 
tion) stand here to criticize the suggestions and schemes which 
they bring forward, and which are founded on knowledge 
wherein we cannot share, and inspired, no doubt, by the feehng 
of responsibility under which they act. " ' 

While parliamentary opposition affords a valuable security 
against the misconduct of a government, it is, nevertheless 
liable to abuse, and may easily be perverted to factious and 
unpatriotic issues. It may be made the vehicle for personal 
acrimony and false accusation. It may pander to the popular 
passions for selfish or sectional ends. It is mainly kept in 
check by two considerations. First, that its own proceedings 

' A phrase which originated with Mr. Hobhouse, Ed. Rev. v. 133, p. 301. 
' Mr. Lowe's observations, Hans. D. v. 221, p. 373- 
» Mr. Disraeli,./*, v. 174. P- 1366; and see /^. v. 230, p. 1523. 
• Attributed to Mr. Tierney, a friend and follower of Fox, and a great 
Whig authority {Mir. of Pari. 1841, p. 2H7). 
= Hans. D. v. 176, p. 811. 
» Ld. Palmerston, lb. v. 174. P- 1234. 
' Mr. Disraeli, lb. p. 1366,; and v. 205,. p. 165s.. 
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are reviewed and criticized by the constituent body aided 
by the free comments of the public press. Second, that in 
the event of success attending the endeavours of its leaders to 
replace the existmg government, they must, for the sake of 
consistency, give practical effect in. office to the policy thev 
advocated m opposition. The view of this contingency exer- 
cises a sobering effect upon the character of an opposition 
and tends to keep it within the bounds of moderation.^ " Thus' 
as the hope of acqumng office reduces the bitterness of opposi- 
tion, so the fear of a compulsory acceptance Umits its extrava- 
gance." ^ 

As " a legitimate opposition forms the true counterpoise of 
the constitution,"^ so the leadership of the govern- LeaLofthe 
ment is suitably reflected in. a leadership of the opposition. 
opposition, by means of which the forces of the opposing partv 
are marshalled and controlled. Without efficient leaders no 
party organization can be successful or complete. 

A leader of opposition is usually chosen from" personal con- 
siderations, and for the possession of quaUties that point him 
out as the most fitting man to. be appointed to the direction of 
the state, or, at all events, to the leadership of the House in 
which he sits, m the event of the premier being a member of 
the other House, when his party succeed to power. Mean- 
while, he must be able to command the support of his adherents 
by sagacity in council and promptitude in action. In the words 
of Lord Bolingbroke, '^ people will follow like hounds the 
man who will show them game;" but a political leader must 
be prudent as well as energetic.^ 

A leader of opposition- should not lend himself to any 
attempts to thwart unnecessarily the progress of 
legislation in the hands of ministers; but should rtenTo" iL 
rather endeavour- " to secure as far as he could for government, 
both sides of the House a fair and free discussion; and, when 
that discussion has been obtained, to facilitate the progress of 
public business, even if he disapproved of the measures of 

^ £d. Rev. V. loi, pp. 16, 17. 

^ Heam, Govt, of England^ p. 540. 

2 See Mr. Bouverie's speech, Hans. Z>. v. 191, p. 1729. 

^ Lewis, Administrations, p. 305 n. ; and see p. 398 ; 'Ed. Rev v 126 
p. 565; Yonge, Life of Ld. Liverpool, v. i, p. 210; v. 2, p. i6i • Le 
Marchant, Ltje of Lord Spencer, pp. 243, 257 ; Torrens, Life of Melbourne, 
v.. I, p. 129.. ''■ ' 
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the government." ^ In proof of the amenities which grace the 
proceedings of the British parhament, notwithstanding the 
keenness and severity of party strife, it is regarded m both 
Houses as the appropriate duty of the leader of the opposition 
to second any motion proposed by the leader of the govern- 
ment, for the adoption of addresses of sympathy with or of 
congratulation to the sovereign, or for giving the thanks of the 
House to particular individuals for meritorious conduct. Fur- 
thermore, it is customary for members of the opposition who 
formerly held office to co-operate with ministers in endeavour- 
ing to prevent the passing of any measures prejudicial to the 
crown or to the public service, by affording to the House the 
benefit of their advice and official experience on the subject. 
And here it may be appropriately noticed, as a pecuhar 
characteristic of Enghsh political life, that, as a 
doTsTetwee'n rulc, the kceucst coutests between rival statesmen 
^^^"^- in the poHtical arena do not prevent them from 

meeting on friendly terms in private life and social intercourse. 
By mixing together at such times without restraint, both 
parties learn to respect each other, and to refrain from the 
fierce extremity of party warfare.^ 

Moreover, it is usual, with a view to the furtherance ot 
business in parliament, for the leader of the House, or other 
prominent ministers, to communicate freely with the heads of 
the opposition, in order to arrive at an understanding m regard 
to the conduct of public business or of debate, or to facihtate 
the settlement of delicate questions— affecting the privileges of 
parliament, the interests of the throne, the royal family, or 
otherwise— which are not necessarily of a party character.^ 

^ Mr. Disraeli's rule in opposition, Hans. D. v. 182, pp. i860, 1973 ; 
Jb V. 206, pp. 1 189, 1588 ; Lord Hartington, /^. v. 230, p. 935- 

2 See Yonge, Life of Ld. Liverpool, v. 3, p. 455 ; Hans. D. v.- 1^5, 
p. 814 ; lb. V. 193, pp. 480, 526, 865, 914. , ■ , . 'x. 

3 Lord Grey, lb. v. 191, p. 686; Mr. Gladstone's speech on the 
Revenue Officers' Disabilities Removal Bill,/<^. v. I93> P- 394; Mr. Hunt, 
on inland postage question, lb. v. 195, P- 252 ; Mr. Disraeh s defence of 
dpt of Woods and Forests, lb. v. 203, p. 680 ; and his advocacy of annuity 
to H.R.H. Prince Arthur, lb. v. 208, p. 587. 

4 Mr. DisraeU at Glasgow city, Nov. 19, 1873 ; Duke of Argyll s observa- 
tions, Hans. D. v, 232, p. 658. But this kindly spirit has not always 
existed between poUtical rivals (Ewald's Life of Walpole, p. 408). 

^ See Colchester's Diary, v. 2, p. 269 ; Torrens, Life of Melbourne, 
V 2 pp. 321, 334; Mir. of Pari. 1834, p. 2746.; Hans. D. v. 159, pp. 
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Occasionally, such communications assume a more im- 
portant aspect, and refer to diiferent political questions, in the 
settlement of which the co-operation of both sides of the House 
is desirable. 

5. Questions put to Ministers^ or to Private Members^ in Parlia- 
ment^ and Statements made by Ministers of the Crown. 

It is the practice, in both Houses of Parliament, to permit 
questions to be addressed to ministers of the Questions to 
crown, and to other members, upon matters of "^i^'sters. 
public concern. This proceeding is attended with great con- 
venience to members, and is of public advantage, as it affords 
an opportunity for removing erroneous impressions, and dis- 
seminating correct intelligence, upon a variety of topics of 
political importance or of general interest ; it is also service- 
able as obviating the necessity, in many instances, of more 
extended debate and of motions for papers.^ 

In the House of Commons the practice began at an early 
period. When Pitt was premier, questions were rarely put to 
ministers ; but, when addressed to him, they received careful 
and elaborate replies.^ Since his day, it has become increasingly 
common to allow such interrogations to be made, and even 
so as to interrupt the ordinary course of parliamentary pro- 
cedure;^ but it is only within a very recent period that the 
practice has been formally recognized and subjected to rule in 
either House. In 1854 a manual of the rules and orders of 
the House of Commons was prepared by Mr. May, under the 
direction of the speaker,^ which contains special rules embody- 
ing the existing practice as to the time and method of putting 
and answering questions.^ 

234-236; lb. V. 195, p. 594; V. 207, p. 1 130; V. 222,. p. 6"] \ V. 224, 
p. 1152; Stockmar's Memoirs^ v. i, pp. Ixxi. 301 ; v. 2, pp. 27, 38. In 
1876 the neglect of Mr. Disraeli to communicate with leaders of opposition 
in reference to Royal Titles Bill gave rise to much party discussion injurious 
to the interests of the crown and jeopardizing to the administration {lb. v. 
228, p. 855). 

^ Sir T. E. May, Rep. Com®. Business, p. 12, Com. Fap. 1871, v. 9 ; 
see Amos, Fifty Years of Eng. Const, p. 343. 

2 Pai'l.Deb. 1808, v. 10. p. 1171 ; Helps' Thoughts on Govt. p. 169. 

3 See Mir, of Pa7'l. 1829, pp. 6, 22 ; lb. 1830, sess. 9, p. 281 ; 1830-1, 
p. 1097; 1833, pp. 32, 2471, 2491. 

•* Ma. , Pari. Prac. ed. 1883, p. 193 ; but see Ha7is. D. v. 210, p. 535. 
^ Rule 152 provides, that "before the public business is entered upon, 
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Notice is usually given of the intention to ask questions of 
ministers, either by putting a formal notice on the paper/ or 
by a private intimation ; ^ and the want of notice has been 
stated as a sufficient reason for not answering a question.^ 
But, upon urgent occasions, members may assert the right of 
putting questions without previous notice/ It is not in order 
either in putting a question, or in making an answer, to advert 
to former debates.^ It is not usual to address any question to 
a minister of the crown upon the first day of a session ; but it 
is sometimes done, even before the speech from the throne is 
reported.^ 

Questions are addressed to the principal ministers of the 
department concerned, not to their subordinates, who may 
have a seat in parHament.'^ But a subordinate minister may 
reply for his chief, or at the request of the prime minister.® A 
member has decHned to receive an answer from the secretary 
to the treasury to a question addressed to the chancellor of the 
exchequer, that official being present. At a later sitting, 
the question was repeated, and an answer obtained from the 
chancellor of the exchequer.^ 

As a rule, ** the proper limit of questions is, whether or no 
they could be made the subject of a motion." ^° In putting 
questions, no argument or opinion should be offered, no epithets 
should be used, no facts should be stated, except so far as may 

questions are permitted to be put to ministers of the crown, relating to 
public affairs ; and to other members, relating to any Bill, motion, or other 
public matter connected with the business of the House, in which such 
members may be concerned" (Revised Rule, ed. of 1859 ; and see Hans. 
D. V. 192, p. 717). 

1 Mir. of Pari. 1839, p. 120, 

2 lb. 1828, pp. 1683, 2369 ; Hans. D. v. 204, p. 941. Such notice may 
be given at any time before the question is put {lb. v. 206, pp. 1264, 1327). 

3 Mir. of Pari. 1828, pp. 1515, 1863; Hans.D. v. 192, p. 1231 ; Com. 
Pap. 1852-3, V. 25, p. 303. 

4 Hans. D. v. 175, pp. 2030, 2031 ; lb. v. 184, pp. 1370, 1385 ; May, 
Pari. Prac. ed. 1883, p. 355. 

* The Speaker, Hans. D. v. 210, p. 251. 

« Hans. D. v. 130, p. 108 ; Mir. of Pari. 1833, p. 32 ; 1839, p. 3. 
[Under the new rules, in order to save time, ** questions are put to ministers 
of the crown, and to other members, by reference to the number of the 
question upon the notice paper " (Rules, orders, etc., House of Commons, 
No. 102.) — Editor,^ 

' Hans. D. v. 199, p. 785. « lb. p. 890 ; v. 203, p. 1094. 

8 lb. V. 201, pp. 968, 1059. 

i° Ld. J. Russell, lb. v. 133, p. 869 ; lb. v. 136, p. 684. 
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be necessary to explain the question.^ They should be " simply 
and severely accurate in their allegations," for when mere 
opinions are expressed, at a time when they cannot be rebutted, 
there is an encroachment upon the liberty and freedom of dis- 
cussion.^ And an inquiry has been refused a reply because it 
invited an expression of opinion upon a debatable question.^ 

Hypothetical questions are objectionable, and as a rule 
should not be answered. For no minister can undertake to 
say what the government, or what he himself will do, in a 
certain event, until the case has actually arisen, and its cir- 
cumstances are fully known." ^ ^* No doubt there may be 
subjects of sufficient importance to justify prospective inquiry ; 
but, speaking generally, the position of the responsible servants 
of the crown in parliament is to be responsible for what they 
do, and they are not called upon to take this House into their 
counsels in regard to what they are going to do on every small 
matter." ^ 

If an intended question be couched in offensive terms, or 
be otherwise objectionable, the speaker in the Commons, or 
the House itself in the Lords, will direct it to be altered or 
withdrawn.^ And no question should be put to ministers that 
** is not pertinent to the argument of some question before the 
House." ^ 

Questions are sometimes revised by the officers of the 
House, after they have appeared on the notice paper, for the 
purpose of striking out opinions, arguments, or other irregu- 
larities contained therein. If possible the member giving the 
notice should be communicated with before such alterations 

^ Hans. D. v. 193, p. 520 ; v. 203, p. 242 ; v. 223, p. 718. 

^ lb. V. 184, pp. 1066, 1068 ; lb. V. 185, p. 1646 ; and see lb. v. 208, 
p. 842. 

3 lb. V. 147, p. 133 ; see lb. v. 204, p. 1764; v. 211, p. 833 ; v. 218, 
p. 544; V. 219, p. 1584; V. 234, p. 498. 

* Mir. of Pari. 1828, pp. 2257, 2275 ; Ha^is. D. v. 192, p. 1335 5 -^^' 
V. 223, p. 719. 

5 Palmerston, lb. v. 143, p. 1036; Disraeli, lb. v. 223, p. 21. But 
see Mr. Gladstone's reply to a question whether a statement made by 
the chancellor of the exchequer that "he was not in favour of treaties of 
commerce, and that he was not in favour of their negotiation," had the 
approval of government {lb. v. 199, p. 882). 

« Mir. of Pari. 1837-8, p. 3425; Hans. D. v. 150, p. 1596; v. 161, 
p. 342 ; V. 192, p. 711. 

' The Speaker, lb. v. 192, p. 839. See Mir. of Pari. i829,.pp. 1096, 1868. 
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are made.-^ A member will sometimes consult a minister 
beforehand in regard to the, form in which he should propose 
an intended question.^ 

It is customary for members to address questions to the 
Questions to l^w officcrs of the crown in the House of Commons, 
law officers. for information upon legal points, arising out of 
measures before parliament, or relating to matters of public 
interest. But it is not imperative upon them to reply to such 
questions. They are the legal advisers of the government, and 
in that capacity are confidential officers, and '* nothing could 
be more inconvenient " than that they should be liable to be 
interrogated by members as to the advice they have given, or 
may be called upon to give, to any department of government, 
or as to their opinions upon the construction of a statute, or 
other document, or upon abstract questions of law which need 
to be judicially determined.^ In like manner, a question 
addressed to the home secretary has been refused a reply, as 
being " a question of law," as " it is not the duty of the home 
office to interpret statutes.* But within reasonable limits, and 
according to the discretion of the law officers themselves, the 
interpellation of these functionaries is attended with consider- 
able advantage to members, and to the public generally. 

Accordingly, it is not unusual for the several law officers of 
the crown to afford such information to members in the House 
of Commons in answer to a direct question, or in reference to 
points of law arising in debate ^ — either with a view to deter- 
mine the necessity for additional legislation upon a particular 
subject^— or to explain, the legal effect of certain provisions in 
a Bill before the House "^ — or in regard to a legal question of 
interest to the whole community ^ — or as to the legality of the 
conduct of public functionaries in particular cases. ^ 

* Speaker, Hans. D. v. 206, p. 468 ; May, Rep. Com®. Business, p. 24, 
Gom. Pap, 1.87 1, V. 9 ; Hans. Z>. v. 217, p. 803 ; v. 223, p. 607 ; v. 230, 
p. 1889. 

2 7J. v..2ll,.p. 607. 

« Sir R. Palmer, lb. v. 185;, p. 1334 ; see lb. v. 187, p. 1493 ; lb. v. 209, 
p. 766 ; V. 214, p. 1097 ; V. 216, p. 1623 ; v. 222, p. 751 ; v. 234, p. 1436. 

* lb. V. 213, p. 867. * lb. V. 185, p. 1 140. 
« lb. V. 186, p. 902. ' lb. V. 188, p. 608. 
8 Mir. of Pari. 1839, p. 4212; Hans. D. v. 201, p. 328. 

^ Mir. of Pari 1833, p. 3746; lb. 1.834. P- 3399 J ^-^w-f- ^. v. 209, 
p. 115 1 ; V. 210, p. 886. 
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The House should not require from crown law officers an 
opinion on matters of policy, but should simply ask for infor- 
mation as to matters of fact.^ Neither should they be called 
upon to give opinions upon matters between parties,^ or upon 
a hypothetical case,^ or on a point which is determinable by a 
judge and jury/ or which is about to be brought before a legal 
tribunal.^ Finally, it should be understood that legal informa- 
tion given to the House by the crown officers merely expresses 
their " individual opinion," ^ and that it cannot be received as 
conclusive authority, however much it may be entided to 
respectful consideration^ 

By the practice of parliament inquiries may also be addressed 
to ex-ministers,^ to the leader of the opposition,^ 
and to members of parliament holding subordinate pHvate^"^ 
or non-political offices, in regard to particular "^^°^^^^s. 
public interests they may represent; as, for example, to mem- 
bers of royal or statutory commissions ; ^^ to the archbishop of 
Canterbury, in his capacity as president of the Upper House 
of Convocation or otherwise ; " to the trustees of the National 
Gallery (in explanation and defence of purchases made upon 
their responsibility for that collection) ; ^^ to the trustee of the 
British Museum, who acts as parliamentary representative of 
that institution ; ^^ to the lord chamberlain upon a matter 
within his jurisdiction ; ^^ and to members of the Metropolitan 
Board of Works. ^^ 

The right to put questions to private members of either 
House is strictly limited, however, to inquiries with respect to 
any bill, motion, or other public matter connected with the 

* Hans. D, v. 185, p. 1331 ; lb. v. 234, p. 1574. 

2 lb. V. 215, p. 220. ^ lb. V. 224, p. 388. 

^ lb. V. 188, pp. 542, 543. 

* lb. V. 182, p. 288 ; and see lb. v. 222, p. 1391. 
« lb. V. 190, pp. 126, 127, 515. 

^ Mir. of Pari. 1839, p. 4205 ; Hans. D. v. 203, p. 1096. 

* Mir. of Pari. 1834, p. 324. See Hans. D. v. 77, p. 133. 
'^ lb. V. 192, p. 657. 

^° Mir. of Pari. 1829, p. 2071 j lb. 1834, p. 3384; Hans. D. v. 190, 
pp. 1457, 1796. 

" lb. 188, p. 1168; lb. V. 196, p. 5. 12 jjj^ V. 198, p. 652. 

" lb. V. 201, p. 1737. 

" lb. V. 222, p. 1277. 

*^ The Speaker, lb. v. 209, p. 1954. [The Metropolitan Board of Works 
has now been superseded by the London County Council. — Edi:or.\ 
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business before parliament in which they may be concerned.^ 
If a question does not come within this category, the speaker 
would interpose and prevent its being put, or else inform the 
member that he need not answer it unless he pleased.^ 

If it be necessary to express opinions, or assign reasons, 
upon asking a question in the House of Commons, the 
inquirer is at liberty to move the adjournment of the House.^ 
But this privilege has been reserved by common consent for 
occasions of urgency. Unless it were exercised with great 
forbearance the result would be fatal to the successful conduct 
of public business.^ 

It is also customary to allow questions to be addressed to 
ministers on the motion for going into committee of supply, 
and upon this motion desultory discussions frequently arise ; 
but a minister to whom two or more distinct questions have 
been addressed is not allowed to speak twice. Notwith- 
standing the obvious inconveniences of the practice, a minister 
in such circumstances must reserve his answer until he can 
reply to all the questions at once.^ 

Answers to questions should be confined to the points of 
Answers to inquiry, with such explanations only as may be 
questions. ncccssary to render the answer intelligible.^ But 
it has always been usual to accord a greater latitude in this 
respect to ministers of the crown."^ 

It has become an increasing habit for minute inquiries to be 
made in the House of Commons, in regard to public occur- 
rences in all parts of the globe,^ and sometimes questions are 
asked which ministers find it inconvenient to answer. In 

^ Hans. D. v. 63, p. 491 ; and see lb. v. 155, p. 1345 ; v. 166, p. 2028 ; 
V. 174, p. 1914. 

2 lb. V. 76, p. I177 ; V. 209, p. 141 ; V. 228, p. 1758; V. 234, p. 1239 ; 
and see v. 75, p. 121 1. 

^ lb. V. 196, p. 750; V. 201, p. 971. [By the new rule, made in 1882, 
no such motion shall be made, unless a member rising in his place shall 
propose to move the adjournment, for the purpose of discussing a definite 
matter of urgent public importance, and not less than forty members shall 
thereupon rise in their places to support the motion. — Editor. '\ 

^ The Speaker, lb. v. 196, p. 19. See lb. v. 212, pp. 11 32-1 137 ; 
V. 233, p. 978 ; V. 235, pp. 684, 689. 

* Cofn. Pap. 1854, V. 7, p. 14; lb. 1871, v. 9, p. 32. 

^ Mir. of Pari. 183 1, p. 208 j Hans. D. v. 198, p. 452. 

" The Speaker, //;. v. 161, p. 497; v. 174, p. 1423. 

® See Com. Pap. 1852-3, v. 25, p. 303. 
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such circumstances it is not unusual for the minister responding 
to enter largely into detail, but nevertheless to evade a direct 
reply to the question. This ^' is a course which is often fit 
and becoming to adopt when questions are put to which it 
would be indiscreet to give a direct answer/^ ^ 

If a minister decHne to answer a question, upon a matter 
of public concern, the subject thereof may be brought before 
the House by a special motion.^ This course is sometimes 
preferable, as no matter ought to be propounded in the form 
of a question which is calculated to raise discussion, to 
anticipate explanations that could only be properly given in 
a general debate,^ or to impugn the character or conduct of 
a member of parliament,* or of an individual in the public 
service.^ In such cases it is necessary to propose a substantive 
motion to the House. 

Numerous precedents can be cited wherein ministers of the 
crown and other members have declined to give any answer 
to questions which they considered to be unnecessary, inex- 
pedient, unusual, impertinent, or as involving matter of too 
much gravity to be dealt with by way of reply to a question. 
Generally they state reasons for declining to afford the desired 
information, but sometimes when the question is peculiarly 
objectionable no notice whatever is taken of it.^ 

In the House of Lords a greater latitude is allowed in 
regard to questions. Until recently a private notice Questions in 
was always deemed to be sufficient, which gave ^^^ ^°^^^- 
rise to much inconvenience, as it is customary to permit 
debates to take place, in the Lords, upon putting and 
answering questions, commenting upon the subject-matter 
of the same, without any formal question being before the 
House. "^ But in 1867 a committee of the House of Lords 
recommended that, with a view to direct the attention of peers 

^ Ld. Palmerston, Hans. D. v. 170, p. 359. 

2 Mir, of Pari. 1838, pp. 5381, 5386, 5870. 

3 lb. 1831, p. 2201 ; Hans. D. v. 169, p. 1932 ; v. 186, p. 126 ; v. 194, 
p. 716; V. 219, p. 1059; V. 233, p. 324; and see Rep. Com^ Public 
Business, Com. Pap. 1861, v. 11, p. 441. 

^ The Speaker, Hans. D. v. 210, p. 39. * 73. v. 213, pp. 554, 842. 

« Mir. of Par. 1828, p. 516; lb. 1829, p. 137; 1831, p. 1262; 1831- 
32, pp. I197, 2427; 1835, P- 1060; 1839, p. 171 ; Hans. D. v. 184, 
pp. 1659, 2164; V. 185, pp. 1239, 1327; V. 192, p. 2135; V. 212, p. 342. 

' May, ed. 1883, p. 357 ; Hans. D. v. 187, p. 367 ; v. 188, p. 1255. 
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interested therein to questions upon which a debate may arise, 
notice of all questions which admit of delay should be given 
in the minutes.^ After due deliberation thereon, the House 
resolved, on April 2, 1868, that it is desirable, where it is 
intended to make a statement, or to raise a discussion on 
asking a question, that notice of the question should be given 
in the orders of the day and notices.^ But this rule does not 
extend to questions of urgency, and is not always strictly 
enforced.^ t 

Sometimes information upon a subject on which an inquiry 
Ministerial has been made of ministers is given at a later 
statements. period of the session, without further question or 
motion thereupon.^ Or ministers may voluntarily communicate 
information upon a matter of public interest, concerning which 
no question has been asked.^ 

Ministers of the crown may make statements to parliament, 
from information in their possession, without being obliged to 
produce a written authority for the same.^ But they are not 
at liberty to read, or quote from, a despatch or other official 
document, not before the House, unless prepared to lay it on 
the table. But this rule only applies to public documents, 
and to such as can be produced without injury to the public 
interests.^ 

6. The Issue and Control of Royal ^ Statutory^ and 
Departmental Commissions. 
In the preparation of measures to be submitted for the 
Commissions Consideration of parliament, and in the conduct of 
of inquiry. public inquiries into matters which require the 
action of the executive government, it is necessary that the 
ministers of the crown should be able to avail themselves of 
competent assistance from every quarter, in collecting accurate 
information upon all pubHc questions. 

^ Lords' Jour. v. 99, p. 497 ; and see Hans. D. v. 189, p. 1329 ; v. 190 
P- 157- ' 

! {^;7- ^91, p. 693 ; V. 194, p. 933.- 3 /^^ ^^ 201, p. 1462. 

Mir. of Pari. 1830-31, p. 350; Hans. D. v. 121, p. 685. 

^ Mir. of Pari July 18, 1831, p. 638. 

6. Palmerston, Hans. D. v. 170, pp. 1585, 1841 ; Att.-Gen. (Palmer), 
lb. V. 179, p. 489. 

^ See cases cited, in May, ed. 1883, p. 378 ; Hans. D. v. 186, p. 907 • 
V. 190, p. 667; V. 203, p. 1118; V. 209, p. 1157; V. 219, p. 1029: V. 212' 
p. 112. ^ * 
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So far as the preparation of legislative measures is concerned, 
the time of cabinet ministers is unavoidably so much engrossed 
by their official functions, that " there are very few of them 
who can give their attention to a great subject, and look at 
the consequences to the country ot the measures which are 
adopted." ^ With a view to afford substantial assistance to 
government in this direction, it has been customary of late 
years for select committees to be appointed by the Houses 
of Parliament, either at the suggestion or with the concurrence 
of ministers, to investigate various important public questions 
upon which legislation founded upon evidence is necessary. 
But a resort to parliamentary committees in such cases is 
sometimes objectionable, as it may tend to diminish the 
responsibility which properly belongs to the advisers of the 
crown. This method of inquiry, moreover, is open to the incon- 
venience of having to be conducted under the pressure and 
distraction of other parliamentary duties ; and it has sometimes 
happened that, after a protracted investigation into a particular 
subject, a parliamentary committee has been obliged to 
abandon the attempt to complete the inquiry to its own 
satisfaction, and has recommended that a royal commission 
should be appointed, which could bestow a more thorough 
and undivided attention upon it. 

Preliminary inquiries by a royal commission are of inestimable 
service to the working of parliamentary government Their peculiar 
Besides affording peculiar facilities for ascertain- value, 
ing facts, they frequently bring to light a mass of information 
upon the subject in hand which could be obtained in no other 
way ; and the report of an able and impartial commission is 
often of the highest value in the instruction and enlightenment 
of the public mind. " The questions of pauperism and 
poor-law administration, of crime and penal administration, 
of pestilence and sanitary legislation, and of the evils attendant 
on excessive manufacturing labour, are conspicuous instances 
of the effects of commissions of inquiry in reversing every 
main principle, and almost every assumed chief elementary 
fact, on which the general public, parliamentary committees, 
and leading statesmen, were prepared to legislate."^ 

^ Ld. J. Russell, Report on Official Salaries, Com. Pap. 1850, v. 15, 
Evid. 1225. 
2 Paper by Mr. E. Chadwick, C.B., read before the Society for Pro- 
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It is not only as being directly helpful to ministers of the 
crown in the preparation of their legislative measures, but also 
as a means for the impartial investigation of every class of 
question upon which the crown or parliament may need to be 
informed, that recourse may appropriately be had to a royal 
commission. It will therefore be suitable in this connection 
to point out the rules applicable to the issue of commissions, 
and to the subsequent proceedings in relation thereto. 

A royal commission may be appointed by the crown, either 
at its own discretion, and by virtue of its prerogative,^ or in 
i^^,ig3 conformity with the directions of an act of parlia- 

concerning mcut, or In Compliance with the advice of one or 
commissions. ^^^^ ^^ ^-^^ Houses of parliament. It is not 
necessary for both Houses to unite in an address to the crown 
for the issue of a royal commission, except when the same is 
expressly required by a particular statute, as, for example, the 
Act 15 & 16 Victoria, c. 57, which prescribes a joint address 
in order to obtain the appointment of a commission of inquiry 
into the prevalence of corrupt practices in any parliamentary 
constituency.^ 

While commissions are issued upon an address from either 
House indifferently, such addresses emanate more frequently 
from the Commons ^ than from the Lords ; ^ and so much 
respect is usually paid to the expressed wishes of either House 
of Parliament that, even though an address for the appointment 
of a commission be carried against the opposition of ministers, 
it is customary for the crown to direct the commission to be 
issued.^ 

The constitutional right of the crown to issue commissions 
of inquiry has indeed been questioned,^ but mainly for reasons 

moling the Amendment of the Law, January 29, 1859, on the preparation 
of legislative measures by the cabinet, by parliamentary committees, and 
by commissions of inquiry : in Haw Amendment y^our. Feb. 3, 1859. 

1 I/a^is. D. V. 214, p. 1361. 

^ For particulars concerning powers of these commissions see Rep. Com®, 
on Corrupt Practices, Co7n. Fap. 1870, v.. 6, p. 19 ; see also May, Pari. 
Prac. ed. 1883, p. 730. 

3 Com. Jour, v. 118, pp. 250, 265, 363, 377 ; v. 119, pp. 215, 229. 

* Lords' Jour. v. 93, p. 633. 

^ Site of the National Gallery, Hans. D. v. 142, p. 2154 ; lb. v. 143, 
p. 510; Sea Fisheries,. /<^. v. 171, pp. 261, 515. 

^ See Toulmin Smith, on Goverm7ient by Commissions, particularly pp. 
150, 168; also debates in House of Commons on April 23 and, July 18, 
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which, however weighty they might have been so long as pre- 
rogative government existed, are wholly inapplicable to our 
present political system. Since the establishment of ministerial 
responsibility, commissions have become a recognized part of 
our governmental machinery, and it is now freely admitted 
that, when confined to matters of legitimate inquiry, they serve 
a most useful and beneficial purpose.^ Parliament, moreover, 
is duly informed, in the annual estimates, of the appointment, 
powers, progress, and expenditure of all commissions issued by 
the crown, and of the probable duration of their inquiries.^ 

Commissions of inquiry may be properly appointed by the 
crown, or by the head of any department of state, to examine 
into a particular grievance, or alleged defect in the administra- 
tion of a public department,^ or to collect information on any 
important public question and advise the crown upon the 
same. 

But it would be unconstitutional to refer to a royal com- 
mission "subjects which are connected with the ^j^^.^ 
elementary duties of the executive government and and powe?s^ 
with its relations to parliament ; " or to investigate ^^"^^t^^- 
a grievance which arises out of a particular decision of par- 
liament, on a given question ; * or to appoint a commission 
with a view to evade the responsibility of ministers in any 
matter; or to do the work of existing departments of state, 
which possess all needful facilities for obtaining information 
upon questions of detail, and which are directly responsible to 
parliament ; or to inquire into acts of misconduct which may 
have been committed by a judge, or a minister of state, which 

1850, on proposed commission of inquiry into state of Oxford and Cam- 
bridge Universities ; and legal opinions in Com. Pap. 1852, v. 22, App. A. 
and B. to Rep. of Oxford University Commission ; also Amos, Fifty Years'" 
Eng. Const, p. 113. 

1 Cox, Inst, Eng. Govt. p. 155 ; Trevelyan, Life of Macaulay, v. 2, 
p. 59. In the fiscal year 1867-8 twenty-three temporary commissions of 
inquiry were sitting at one time. Civ, Serv. Est. 1868-9, class ii. p. 63. 
In 1874-5 nineteen commissions were sitting at the same time. 

2 lb. 1869-70, p. 411. The Commission on Primary Education in 
Ireland was originally appointed for fourteen months, but on application 
its duration was prolonged more than once. The expenses incurred 
by this commission were largely in excess of the grant {Hans. D. 
V. 201, p. 739. 

^ See 3rd Rep. Com«. Civ. Serv. Exp. p. 62, Com, Pap. 1873, v. 7. 
* Ha7i5, D. V. 217, p. 1067. 
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should be investigated by the House of Commons, or into the 
conduct of persons charged with criminal offences, except they 
be officers of the crown, and the right of inquiry into their 
conduct by commission is expressly derived from an act of 
parlianient.^ Neither should a commission be appointed unless 
the government are prepared to give definite instructions to 
the commissioners.^ 

A commission of inquiry should be Hmited in its operations 
to obtaining information, and suggesting the points to which 
it might be expedient that legislative or executive action should 
be directed. No commission should be invited to *' enter 
upon any question of policy," lest it should trench upon the 
proper Umits of ministerial responsibility, and upon ground 
which belongs to parliament^ 

Commissions are usually issued from the office of the executive 
Appointment govcmment which they may specially concern, 
ofcommis- whether it be that of a secretary of state, the 
^'°"^' treasury, or any other department.^ When not 

otherwise ordered, it becomes the duty of the home office to 
conduct the correspondence with the commissioners. And, as 
a general rule, "all the reports of royal commissioners come 
within the province of the home department alone." ^ 

It is customary on all occasions that the royal commands 
set forth in the commission should be more fully explained by 
instructions issued from the department of state specially con- 
cerned in the inquiry.^ 

If the inquiry has been instituted upon the recommendation 
of either House of parliament the government are not pre- 

^ Case of Mr. Balfe, /^. v. 156, p. 1094; Comm^ of Inquiry into Belfast 
Riots, Id, V. 177, pp. 345, 378, 401 ; and see C/. C. Q. B, Rep, v. 46, 
p. 481. 

2 See Hats. Free. v. 4, pp. 70, 113; Hans. ,D. v. 170, pp. 915-919; 
lb. (Mr. Gladstone) v. 175, pp. 1208, 1219 ; and see Jh.^. 219, p. 1396; 
Toulmin Smith on Co?nmissions, pp. 150-159. 

^ Mr. Gladstone, Hans. D. v. 177, pp. 233, 236; lb. v. 217, p. 664; 
Sir S. Northcote, /^. v. 184, p. 1731 ; and see v. 185, pp. 1768, 1781 ; 
V. 194, p. 241. 

4 Com. Pap, 1859, sess. 2, v. 15, pp. 5i7-559 ; Hans. D. v. 191, 
p. 1456. The Railways (Ireland) Commission was appointed by a 
Treasury Minute on October 15, 1867 (see- their report in Com. Fap. 
1867-8, V. 32). 

* Cox, Inst. Eng. Govt. p. 672.; Ha7is. D. v.. 187, pp. 880, 1294. 

^ lb. V. 185, p. 1769. 
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eluded from making it more extensive than was sought for by 
the terms of the parliamentary resolution.^ 

The persons appointed to serve on royal or statutory com- 
missions are selected without reference to their choice of com 
political opinions as supporters or opponents of misdoners.''°"'" 
the existing administration," and generally on account of their 
tamiliarity with the subject-matter of the proposed investigation, 
or because they possess special qualifications for the task. 

Sometimes, at the discretion of government, members of 
one or both branches of the legislature are appointed upon 
important public commissions, not merely because of their 
personal fitness, but also for the purpose of obtaining a direct 
and efficient representation of the commission in parlia- 
ment. 

As a general rule, members of the government should not 
be appointed on commissions of inquiry, as it might afterwards 
become their duty to decide upon some executive action 
growing out of the same, as a question of state policy upon 
which a miriister of the crown ought not to have previously 
committed himself to an opinion. But this rule is not without 
exceptions. It would be quite justifiable and expedient to 
appoint a cabinet minister on a commission of inquiry into 
matters particularly affecting the department of state over 
which he presides ; or on a commission charged to consider 
and determine upon any matters which had no connection 
with politics. 

In any circumstances, a commission of inquiry ought 
not to be of a " partisan " character, but should comprise 
'' the fairest and fullest representation of all opinions,'' even 
such as may be *' strong and extreme " on the question pro- 
posed to be investigated. At the same time, the composition 
of a royal commission is a fair subject for parliamentary 
criticism.^ 

If a commission is to be appointed under an act of parlia- 
ment, the selection of the members thereof should statutory 
be left to the executive government,^ unless it is commissions. 

1 Lord Derby, Hafts. D. v. 188, p. 489. 

"" Ha7is, D. V. 193, p. 972; lb. V. 196, p. 422; V. 204, p. 764; V. 218, 
p. 00. 

^ lb. V. 185, pp. 190, 514; lb. V. 188, pp. I2I-I25,.243. 

lb. V. 194, p. 1410; V. 211, p. 2028: V. 212, p. 25. See Mr. Glad- 
stone s observations deprecating private members assuming responsibility 
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proposed to entrust greater legislative powers to the com- 
missioners, when it may be proper to invite the assistance of 
parliament in their selection. Or, unless it be a commission 
issued under the provisions of the Act 15 & 16 Vict. c. 57, 
upon a joint address of both Houses, to inquire into the 
existence of corrupt practices in a parliamentary constituency 
— when it is required that the commission shall consist of 
*' persons named in such address," having the particular 
qualifications prescribed by the statute aforesaid. In this case 
it is the practice to insert the names of the proposed com- 
missioners in the resolution for the address, which is^ first 
introduced into the House of Commons.^ This resolution is 
usually moved by the attorney-general, although it may be pro- 
posed by a private member.^ But it is ordinarily in the dis- 
cretion of ministers either to choose the commissioners 
themselves or to present to parliament the names of persons 
whom they recommend to be nominated in the act or address. 
In the year 1692, the commissioners appointed to determine 
the land tax assessment were named in the bill,^ and that 
precedent has since been frequently followed.^ In the case of 
a royal, as distinct from a statutory, commission, it is not usual 
to communicate to parUament, beforehand, the names of 
persons intended to be appointed, with a view to invite dis- 
cussion upon the choice of the crown,^ although the govern- 
ment sometimes prefer to take this course ; ^ but in the case of 
a statutory commission, while it is discretionary with the 
government to give, or to withhold from parliament, the names 
of intended commissioners, whether for insertion in the act or 
not, it is not unusual to submit them for parliamentary 
approval, with a view to create a good understanding between 

of naming a proposed commissioner, lb., v. 192, p. 1941 ; and see lb. v. 
I93> PP- 165^' I9°5- ^^^ see case of Epping Forest Commissioners, Hans. 
D. V. 208, p. 621 ; and lb. April 26, 1877. 

* 15 & 16 Vict. c. 5,7, sec. I. This provision was inserted in the Bill by 
the House of Lords, Hmts. D. v. 122, pp. 567, 572, 587 ; see 32 & 33 
Vict. c. 65 ; Com. Jour. v. 12.1, pp. 271, 272. 

2 Hans. D. v. 186, p. 995 ; v. 195, pp. 3, 15, 1270. 
2 Macaulay, Hist, oj E?tg. v. 4, p. 317. 

* See Act 30 & 3.1 Vict. c. 51. Public Schools Bill of 1868, sees. 16-20. 
Public Works Loan Comrs. in 1817, 57 Geo. 3 c. 34, and again in 1875, 
Ha?is, D. V. 226, p. 537. 

^ lb. V. 187, p. 1489- 

« lb. V. 188, p. 983; V. 189, p. 602. 



Hosted by Google 



FL'NCTrONS OF MINISTERS IN RELATFON TO PARLIAMENT. 



99 



the crown and parliament in the settlement of a particular 
question.^ 

The time for submitting to parliament the names of com- 
missioners, or members of council, intended to be inserted in 
a bill varies, according to the nature of the bill itself, and the 
extent of alteration to which it may be liable in its passas^e 
through parliament. Sometimes the names appear in the b'ill 
as first introduced, at other times not until the bill has nearly 
passed through committee.^ 

The services ot persons appointed as members of a royal com- 
mission are almost invariably rendered gratuitously, 
except where they involve to a great degree the toTomm's-'"'' 
exercise of professional skill, when compensation '^°"^'^' 
is allowed for time and labour. Actual expenses incurred are, 
of course, defrayed out of the public funds.^ 

It is customary for a royal commission not only to take 
evidence, but also to receive written communica- 
tions from competent persons who may be willing ^°'^^'''' 
to address them on the subject-matter of their inquiry. They 
may hold their sittings in any part of the United Kingdom. 
They are at hberty, moreover, when it is necessary for the 
furtherance of their investigations, to institute and conduct 
experiments for the purpose of testing the accuracy of par- 
ticular theories, or the utility of inventions, etc. 

But, unless expressly empowered by act of parliament, no 
commission can compel the production of documents, or 
the giving of evidence,^ or can administer an oath.^ It was, 
indeed, provided by Lord Brougham's Act of 185 1, to amend 
the law of Evidence, that any '- commissioner," 
etc., now or hereafter having by law, or by consent poTe^rsor^ 
of parties, "authority to hear, receive, and examine commissions. 
evidence," shall be '^ empowered to administer an oath to all 
such witnesses as are legally called before him." ^ But this 
act applies only to commissioners appointed by^thexourts for 
^ Ifans. D. V. 189, p. 1746; v. 197, p. 516; v. 198, p. 1499; v. 221, 

P- 701. 2 y^^ ^ 214, pp. 600, 1 191. 

jb. V. 200, p. 1362; Com. Pap. 1856, v. 38, p. 395; lb. 1859, v. 15, 
p. 561 ; lb. 1867, V. 40, p. 361. 

^ Cox, Brit. Co7nmo7iweaUh, p. 251 ; Toulmin Smith, Govt, by Comm''. 
p. 202 ; Laiv Mag. v. 15, p. 85. 

^ Toulmin Sinith, p. 188 ; Hatts. D. v. 214, pp. 1334-1361. 

14 & 15 Vict. c. 99, sec. 16. But see the decision on thi^ clause, in 
Reg. V. Hallett, 2 Denison C. C. 237, 
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legal purposes^ and does not extend to ordinary commissions, 
whether appointed by royal authority or by legislative enact- 
ment. Upon certain occasions the crown has undoubtedly 
assumed the right to confer upon commissioners appointed by 
prerogative "full power and authority, when the same shall 
appear to be requisite, to administer an oath or oaths to any 
person whomsoever to be examined" before them/ It is 
extremely doubtful, however, whether this was legal ; and such 
an assumption of power, on the part of the crown, is now 
abandoned, and the want of compulsory powers has seldom 
prevented a royal commission from obtaining full and impartial 
information upon the subject-matter of their inquiry.^ 

On the other hand, there have been frequent applications 
Extraordinary ^o parliament to confer upon royal commissioners, 
powers. in certain cases, additional powers, and to appoint 

statutory commissions with extraordinary powers.^ And it has 
become customary to define the exact powers intended to be 
conferred upon a statutory commission in the act itself, which 
generally include the compulsory powers aforesaid.^ But there 
is no precedent for empowering a statutory commission to 
administer an oath " except where individual misconduct is 
directly at issue." ^ 

Within the limits of their prescribed functions, and subject 
Internal to the provisious of any act of parliament de- 

proceedings, fining the same, commissions have " the absolute 
power of regulating the proceedings of their own tribunal, and 
of admitting or excluding what persons they please " from 
attendance during their sittings.^ But, as will be presently 
shown, they are liable in certain circumstances to have their 
proceedings questioned in either House of parliament. 

1 For example, the Navy (Dockyards Comm". in i860, Com. Pap. 1861, 
V. 26, p. 3 ; the Children's Employment Comm". (1862), lb. 1863, v. 18, 
p. 3 ; the Irish Church Commit., 1867, lb. 1867-8, v. 23. 

2 See Ld. Campbell, Haiis, JD. v. 65, p. 491 ; Stat. 5 & 6 Will. IV. 
c. 62, sec. 13 ; Smith, FarL Remem. 1857-8, pp. 21, 51 ; lb. 1865, p. 43. 

3 For example, see Stat, i & 2 Geo. IV. c. 90; 3 Geo, IV. c. 37; 
5 Geo. IV. c. 20, sec. 11 ; 3 & 4 Will. IV. c. y], sec. 165 ; 17 & 18 Vict, 
c. 117 ; 30 & 31 Vict. c. 104 ;: 33 & 34 Vict. c. 105 ; sQtHans. D. v. 197, 

P- 755- 

-* Acts 34 & 35 Vict. cc. 85, 86, 93. 

^ Mr. Fortescue, Hmis. D. v. 214, p. 1349- 

« lb. V. 188, p. 1437; V. 215, p. 1024; V. 216, p. 168; V. 236, 

P- 539. 
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All the expenses attending temporary royal commissions 
are defrayed out of moneys annually voted by Expenses of 
parliament for such purposes.^ But it is not usual commissions. 
for commissioners to incur any extraordinary expenditure 
without the previous sanction of the home office, by which 
the application would naturally be referred to the treasury.^ 

As a check upon the proceedings of commissions, in 
pecuniary matters, it is required that the secretary, g^^^.^^^ 
even of a statutory commission, should be ap- 
pointed either by or with the direct approval of the executive 
government. He is often nominated in the commission itself. 
Unless special qualifications occasion another choice, it is not 
uncommon to select the secretary of a commission from 
amongst the subordinate officers of the treasury.^ 

A royal commission continues in existence until it has 
completed its labours, unless its duration be expressly limited 
by the terms of the letters patent or act of parliament, under 
which it was appointed ; or unless it be sooner revoked and 
discharged by the crown or by act of parliament.^ 

To revoke a crown commission it is necessary that a warrant 
should be issued, under the royal sign manual^ commissions. 
When the whole, or any particular portion, of the 
inquiry has been brought to a close, the commissioners present 
their report to the crown through the secretary of ^^ ^^^ 
state for the home department. The report should 
be signed by all the commissioners. But, if any of them are 
unable to agree with the majority in the terms of the report, they 
are at liberty to record their dissent, and to state their individual 
opinions, either in paragraphs appended to the report, or in 
memorandums following, signed by themselves.^ The report is 
usually transmitted to parliament by command, or communi- 
cated upon an address. For royal commissioners are not 
directly amenable to parliament, but only to the crown. ^ And 
parliament ought not to interfere with their proceedings, unless 
it could be shown that they were acting unfairly, or were 

^ See Civ. Serv. Est. 1887-8, p. 485, Com. Pap. 1877, v. 57. 

2 Ha7is. D. V. 184, p. 1070. 

3 lb. V. 188, pp. 436, 527. * See Act 36 Vict. c. 13. 
^ Hans. D. v. 194, p. 1544. 

6 See Second Rep. Judicature Comm". Com. Pap. 1872, v. 20 ; Second 
Rep. Legal Departments Comm". lb. 1874, v. 24. 
' Hans. D. v. 158, p. 2083. 
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incompetent, or were otherwise unworthy of the confidence of 
the government, or of parliament, when either House might 
address the crown for their removal from office.^ 

There is another species of commission, of a less prominent 
Departmental ^nd important character, but which is nevertheless 
committees. of great Utility in furthering the work of adminis- 
tration, viz. what is usually termed a departmental com- 
mittee, appointed by a treasury minute,^ or by the authority of 
a secretary of state, for the purpose of instituting inquiries into 
matters of official concern, and suggesting improvements or 
remedies for obvious defects or deficiencies in existing ad- 
ministrative arrangements.^ Such committees are generally 
composed of two or more permanent and experienced officers, 
belonging to the particular departments concerned in the 
proposed investigation, with whom is frequently associated a 
lord of the treasury, or some other subordinate member of the 
administration. But it is not the practice to communicate to 
parliament the names of persons employed in such inquiries, 
as it would expose them to responsibilities to which they ought 
not to be subjected.^ 

If a political officer be included in a departmental com- 
mittee, and a change of ministry should occur before its 
labours are completed, the committee would necessarily become 
defunct. Although, if the committee were prepared with a 
report, they might be permitted to present an informal and 
unofficial statement, or draft report, to the new administration, 
setting forth what they had intended to embody in their report, 
which would receive the careful consideration of the govern- 
ment. » 

Salaried public officers receive no additional allowance for 
Expenses of services on a departmental committee. The re- 
committees, muncration of persons not already in official em- 
ploy, who are appointed to such service, is authorized and 

^ Hans. D. V, 158, pp. 902, 903 ; v. 203, p. 800. 

2 For copy of the treasury minute of April 12, 1853, appointing a com- 
mittee of inquiry into the organization of the permanent civil service, see 
Com. Fap. 1854-5, v. 30, p. 375. 

^ See Mr. Gladstone's observations on utility of an official committee of 
practical men, as a means of breaking ground upon a question of adminis- 
uative reform, Hans. D. v. 193, p, 320. 

■* lb. V. 215, p. 523. 

^ lb. V. 188, p. 1909; Cc7n. Fap. 1867, v. 39, p. 425. 
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prescribed by a treasury minute, and charged to the account of 
civil contingencies.^ It thus comes under the review of the 
House of Commons, when a vote is submitted in supply to 
make good advances out of this fund. 

Reports from departmental committees are usually regarded 
as confidential documents, and are only communi- 
cated to parliament at the discretion of govern- ^p^^^^- 
ment.^ 

1 Com. Pap. 1854-5, V. 30, p. 376. 

2 Ha7is. D, V. 170, p. 198 ; Ih. v. 215, pp. 526, 1558; v. 223, p. 723 ; 
Mir. of Pari. 1840, p. 11 20. 
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GHAPTER IV. 

THE PARLIAMENTARY DUTIES OF MINISTERS, AND THEIR 
RESPONSIBILITY TO PARLIAMENT. 

I. The Parliame7itary Duties of Particular Ministers. 

We next proceed to consider the duties which are appropri- 
ately assigned to particular members of the administration in 
connection with parliament. Our observations on this head 
will chiefly apply to the House of Commons, that being the 
chamber wherein the most arduous labours and responsibilities 
are exacted from ministers of the crown. 

But first let us briefly notice the places assigned by usage 
Places of ^^ ^^ Houses of parliament to the leaders of the 

parliamentary respcctive parties of the government and of the 

leaders. oppOSition. 

In the House of Lords the members of the administration 
sit on the front bench, on the right of the woolsack, which is 
accordingly known as the ministerial or treasury bench ; the 
peers who usually vote with them occupy the other benches on 
the same side of the Hause. The peers in opposition . are 
ranged on the left side of the chamber; while those who 
desire to maintain a political neutraHty usually sit upon the 
cross benches, which are placed between the table and the 
bar.i 

In the House of Commons, the front bench, on the right 
Treasury ^^nd of the chair, is reserved for members holding 

bench. office under the crown, and is styled the treasury 

bench. The front bench opposite is ordinarily occupied by 
privy councillors and other members who have held office 
under the crown.^ The accommodation provided for members 

^ May, Pari. Prac. ed. 1883, p. 225 ; Ha7is. D. v. 198, p. 8, 
^ Rule, House of Commons, No. 90. 



Hosted by Google 



PARLIAMENTARY DUTIES OF MINISTERS. I05 

who desire to occupy a neutral position between contending 
parties is very inadequate.^ 

^ On the opening of a new parliament, the members for the 
city of London claim, by ancient usage, and generally exercise, 
the right of sitting on the privy councillors' bench ; at other 
times that bench is left for the ministers of the crown, who are 
supposed by their avocations to be prevented from coming 
down to take places for themselves. But, though the reserva- 
tion of a separate bench for the use of privy councillors is 
traceable at least as far back as the reign of Queen Mary,^ it is 
only as a matter of courtesy and not of right. Mr. Holies, an 
eminent member of parliament in 1628, and William Cobbett, 
at the opening of the first Reform Parhament in 1833, are 
memorable examples of private members asserting the right, on 
particular occasions, of sitting on the front bench *' above the 
privy councillors."^ In Walpole's time (1741) it was custom- 
ary for the leaders of adverse parties, being privy councillors, 
to sit upon that bench together ; ^ but since the accession of 
George HI. it has been usual to concede to ministers of the 
crown of every grade, including even the officers of the royal 
household, the undisturbed possession of the treasury bench. ^ 

In the Lords, as well as in the Commons, there is invari- 
ably a minister specially entrusted with the lead ^^ ^ ^ 
and management of public business on behalf of Housfof 
the executive government. When the prime ^"'■^^' 
minister is a peer, he will undertake this duty himself. Other- 
wise, it is confided to the minister who, in virtue of his position 
and qualifications, is considered by the prime minister as 
being the most capable of filling it with advantage.^ 

By whomsoever undertaken, the leadership of the House of 
Lords is a charge which confers ''great importance" upon its 

^ Hans. D. v. 182, p. 913. 

^ See ante^ v. i. p. 238 ; D' Elves' Journal, p. 176. 

^ lb. pp. 920, 924 ; Hatsell, Prec. v. 2, p. 94 ; Knight, Popular Hist, 
of Eng. V. 8, p. 317 ; and see Le Marchant's Life of Earl Spencer, pp. 
341, 450. 

■* Mahon, Hist, of Eng. v. 3, p. 102 n. Ministers, in the early days of 
George III., used always to attend the sittings of the House in full court 
dress (Donne, Corresp. Geo. III. v. 2, p. 432 ; Lewis, Administrations, 
p. 70 n. 

^ Ha7is. D. V. 186, p. 226. 

« Lord Hawkesbury led the Lords during the ministry of the Duke of 
Portland (Yonge, Life of Ld. Liverpool, vol. i. p. 228). 
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possessor, as well as "great influence in the general adminis- 
tration and patronage of the government." ^ It naturally calls 
for the exercise of the highest qualities of a statesman, inas- 
much as " the fixed character of our constitution renders it the 
interest, not to say the paramount duty, of every minister so to 
shape his course as, if possible, to keep the two Houses of 
parliament in harmony, and not to throw himself absolutely 
and entirely into the hands of one branch of the legislature, 
regardless of the wishes and feelings of the other." ^ It has 
always been difficult for governments of '* Liberal politics even 
to conduct the ordinary business of the country in the House 
of Lords, as they have been usually in a decided minority in 
that chamber."^ 

If the prime minister be a member of the House of Com- 
leaderofthe ^^o^s, he will personally Undertake the leadership 
House of of that House. For this is an office of too elevated 
Commons. ^^^ influential a character to be conferred upon a 
subordinate. It is, in fact, "the crown of the premiership 
itself, if united with it j if detached, the function which con- 
tinually threatens the official chieftaincy with eclipse." ^ The 
extreme importance of the duties of this office towards the 
most popular and powerful branch of the legislature, places it, 
in any circumstances, in the very front rank of the ministry. 
The leader of the House of Commons occupies a post second 
only in dignity and responsibility to that of chief minister 
of the crown ; for, in addition to his ministerial functions, he 
is the proper "champion of the rights and privileges of the 
House of Commons, and the trustee of its honour." ^ 

The position and duties of the leadership have been thus 
defined by one of the ablest occupants of the office within 
I he present century : " It is that station in the House of 
Commons which points out him who holds it as the repre- 
sentative of the government in that House, the possessor 
of the chief confidence of the crown and of the minister. 

^ Marquis Wellesley, Far/. Deb. v. 23, Appx. p. iv. 

2 Lord Derby, Haiis. D. v. 134, p. 840 ; and see lb. v. 197, p. 3. Mr. 
Gladstone, v. 204, p. 149. See Duke of Wellington's account of " how he 
managed the Lords" during the long period of his supremacy in that 
chamber (Brialmont's Life^ ed. i860, v. 4, p. 140). 

^ Mr. Gladstone, Hans. D. v. 215, p. 314. 

^ Ed. Rev. V. 126. p. 565. 

^ Mr. Disraeli, Hans. D. v. 174, p. 1230. 



Hosted by Google 



PARLIAMENTARY DUTIES OF MINISTERS. I07 

Its prerogative is that, in all doubtful questions, in all ques- 
tions which have not been previously settled in cabinet, and 
which may require instant decision, he is to decide — upon 
communication with his colleagues sitting by him undoubtedly, 
if he be courteously inclined, but he is to decide — with 
or without communication with them, and with or against their 
consent."^ 

The strength and efficiency of a government, and the activity 
and usefulness of the House itself, largely depend upon the 
character, energy, tact, and judgment of the leader of the 
House of Commons.2 It devolves upon him to control 
the conduct of business in that chamber so as best to promote 
the pubHc interests; and out of the House to contribute, as far 
as possible, to the maintenance of a good understanding 
amongst members, of every shade of political opinion, by a 
frank cordiality and social intercourse.^ 

The office of leader or manager of the House of Commons 
is coeval with the existence of parliamentary govern- origin of the 
ment. It was first filled by Charles Montague, office. 
chancellor of the exchequer in William lll.'s first party 
ministry, who for four years (1694-1698) exercised an authority 
in the House of Commons which Macaulay says *'was unpre- 
cedented and unrivalled." ^ Under the discordant and vacil- 
lating cabinets that immediately followed, there was no 
opportunity for the leader of the Commons to assert his true 
position. But in 17 15, in the hands of Sir Robert Walpole, 
the office began to resume its original importance.^ It has 
since been held and adorned by most of the eminent states- 
men who have shed lustre upon our annals from that period 
until now. 

On account of the dignity and influence belonging to this 
office, it is usually held in conjunction with that of upon whom 
first lord of the treasury, or chancellor of the conferred. 
exchequer, or with both combined. When the prime minister 
is a peer, the leadership of the House of Commons is most 

1 Mr. Canning's Letter in 1812, citing examples, Life of Wilberforce, by 
his sons, v. 4, pp. 38-40 ; Stapleton, Camiing and His Jimes, p. 208 ; and 
see Yonge, Life of Ld. L^vei'pool^ v. i, pp. 408-423. 

2 Lord Russell's Recollections, ch. v. ; Ed. Rev. v. 108, pp. 279, 280. 
2 Mr. Disraeli, Hans. D. v. 180, p. 1593. 

■^ Macaulay, Hsi. oJ^Eng. v. 4, p. 732; v. 5, pp. 157, 165. 
^ Mahon, Hist, of iLng. v. I, pp. 165, 198. 
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suitably conferred upon the chancellor of the exchequer.^ 
Formerly, it used to be given, by preference, to a secretary of 
state ; but, according to recent precedent, it may be associated 
with any cabinet office, provided it be one of the highest 
grade. 

Within the present century, it has been held by Lord 
Castlereagh and by Mr. Canning ^ in connection with the office 
of foreign secretary ; by Sir R. Peel and Lord John Russell 
with that of home secretary ; by Lord John Russell in connec- 
tion with the office of colonial secretary ; and again by Lord 
John Russell in conjunction with the presidency of the council ^ 
Upon the formation of the Aberdeen ministry, in December, 
1852, Lord John Russell took the office of foreign secretary, 
together with the leadership of the House of Commons. But 
within a few weeks he resigned the secretaryship to the Earl 
of Clarendon, " for the very sufficient reason that no man can 
efficiently discharge in conjunction" the duty of these two 
offices.^ Accordingly, in 1855, it was agreed between Lord 
Palmerston and Lord Derby that, in view of the increasing 
labour and responsibility attaching to the office, it was no 
longer possible to combine the lead of the House of Commons 
with the duties of an extensive and laborious department.^ 
Since then the leadership has been held by Lord Palmerston, 
by Mr. Gladstone and by Mr. Disraeli, while prime ministers, 
as first lords of the treasury ; by Mr. Disraeli, Mr. Gladstone, 
Sir Michael Hicks-Beach, and Lord Randolph Churchill, as 
chancellors of the exchequer; and by Mr. Smith and Mr. 
Balfour as first lords of the treasury. 

In 1868, when, upon the resignation of Lord Derby, Mr. 

^ The office of chancellor of the exchequer was hardly ever associated 
with the lead of the Commons until Mr. Perceval's time, in 1807. It is 
the increasing importance of finance which has invested this office with 
its present influence. Up to the date of Lord Grey's ministry its emolu- 
ments were inferior to those of almost every other member of the Cabinet. 
— Editor. ^ 

^ In 1812 Mr. Canning claimed a right to the leadership in connection 
with the office of foreign secretary^in preference to that of chancellor of the 
exchequer, but was overruled on personal grounds (see Yonge, Life of 
Lord Liverpool^ v. i, pp. 408-423 ; v. 3, p. 191). 

^ Torren's Life of Melbourne^ v. 2, p. 313; Hans. D. v. 130, pp. 380, 
385 ; lb. V. 136, p. 937. 

* Mr. Gladstone, Ch. Quar. Rev. v. 5, p. 472. 

^ Hans. D. v. 136, p. 1344. 
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Disraeli became first lord of the treasury, he assigned the 
office of chancellor of the exchequer to Mr. Hunt, but retained 
in his own hands the lead of the House of Commons. Upon 
the reconstruction of the Gladstone ministry, after the session 
of 1873, Mr. Gladstone assumed the office of chancellor of the 
exchequer in addition to that of first lord of the treasury. This 
would have naturally involved his retention of the leadership 
of the House, but he was not exposed to this extraordinary 
labour, inasmuch as parliament was soon afterwards dissolved, 
and his administration resigned before the opening of the new 
parhament. The incoming premier (Mr. Disraeli) agam be- 
came first lord of the treasury and leader of the House of 
Commons, and Sir S. Northcote was appointed chancellor of 
the exchequer. 



2. Ministers charged with the moving of Estimates and submit- 
ting the Budget in the House of Co??tmons, 

As a general rule, any member of the administration who 
represents a department on behalf of which votes Moving of 
are to be taken in committee of supply is com- supply votes. 
petent to propose such votes.^ 

In the event of the secretary of state for war and the first 
lord of the admiralty being members of the House of Lords, 
the under secretaries of these departments become their official 
representatives in the Lower House. Otherwise, they ought 
not to move the estimates for their respective departments, 
except in the presence of their official superior — who is the 
responsible minister to afford the necessary explanations upon 
matters of importance to parliament — unless with the intention 
of merely taking a vote '' on account," or upon a minor ques- 
tion.^ But, for special reasons, the first lord of the treasury 
may undertake to propose these estimates.^ 

The civil service estimates are ordinarily moved by the 
financial secretary to the treasury^ in presence of the chan- 
cellor of the exchequer and other ministers for whose depart- 
ments the supply is required, who should be at hand to explain 

^ See May, ed. 1883, p. 657. 

2 ffans. D. V. 185, p. 181 8 ; lb. v. 193, p. 535. 

^ lb. V. 145, p. 850. 
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or defend a vote or item that may be objected to.^ Any- 
unusual or extraordinary vote, however, should be proposed by 
the chancellor of the exchequer himself;^ or, at his discretion, 
by the first lord of the treasury, notwithstanding that the 
chancellor of the exchequer may be present.^ 

It is ordinarily the duty of the chancellor of the exchequer 
The bud et l^^^self to submit the annual financial statement, 

^ "" ^^ ■ usually termed " the budget," to the House of 
Commons.4 But in 1842 and 1845 Sir Robert Peel, and in 
1848 Lord John Russell, introduced the budget, instead of 
leaving it to the chancellor of the exchequer, who was present 
in the House at the time. 

The legal business of the crown in the House of Lords is 
Law business conductcd by the lord chancellor, who is ex-offido 
in the House Speaker of the House and a prominent and in- 
of Lords. fiuential member of the cabinet in every adminis- 

tration. He is chiefly responsible for the administration of 
justice throughout the kingdom, in connection with the home 
secretary. And he usually takes an active part in furthering 
the measures of government in the House of Lords. 

The common law judges, also, it may be observed (not 
being of the peerage), may be specially summoned to attend as 
assistants in the House of Lords, and their opinion may be 
asked by the House, not only in relation to points of law and 
equity when their lordships are sitting as a court of judicature, 
but also upon public bills pending in parliament, and as to the 
strict legal construction of existing statutes. But they will 
decline to answer any question which they consider should not 
have been propounded to them — or which involves points 
likely to come before them in the courts below.^ 

The home secretary is generally a member of the House of 
In the Commons, and is answerable therein for all matters 

Commons. relating to the administration of justice, and espe- 
cially for the exercise of the prerogative of mercy, which is 
administered through him. 

^ 3rd Rep. Com^ on Civ. Serv. Exp. p. vi. Co7?t. Fajf, 1873, v. 7. 

2 Hansen. V. 172,. p. 75,; v. 181, p. 1055. 

3 lb. V. 171, pp. 903-924. 
^ May, ed. 1883, p. 667. 

^ See cases cited, Macqueen, House of Lords,, pp. 46-61 ; Mir. of Pari. 
1831-2, p. 442. See also//^. 1840, p. 2370-; Hans, I), v. 65,. p. L122.; lb. 
Y. 144, pp. 2033, 2050. 
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The law officers of the crown who are now considered 
eligiDle to sit in the House of Commons are the Crown law 
attorney-general, the solicitor-general, and the o^^^^^s. 
judge advocate-general, together with the lord advocate, and 
the solicitor-general for Scotland, and the attorney and solicitor- 
general for Ireland.^ None of these functionaries are ever 
included in the cabinet.^ Their continuous presence in the 
House of Commons, though very desirable and most service- 
able, is not therefore considered obligatory. 

Nevertheless, it is an acknowledged principle that the House 
of Commons ought not to proceed to make any xhe House 
alterations, which would affect the administration not to alter 

- . ' . • I 1 • J laws without 

of law and equity, except with the sanction and the sanction of 
authority of the law officers of the crown.^ This ^'"'•^ officers. 
sanction cannot be effectually given unless by the presence of 
those functionaries in parliament, when questions of legal 
reform are under consideration, in order that they may advise 
as to the proper method of accomplishing the same. More- 
over, being the confidential advisers of the government on legal 
subjects, they are the natural defenders and expounders in 
parliament of proceedings or measures which the government 
may adopt upon their recommendation.^ It has accordingly 
been the uniform practice, from a period anterior to the revo- 
lution of 1688, to require the presence of the attorney and 
solicitor-general of England in the House of Commons, to 
assist in framing laws, and in carrying on the government of 
the crown in parliamxcnt. The same principle applies to the 
law officers of the crown for Scotland and Ireland, since the 
union with those kingdoms, but the practice has not been so 
general or imperative. 

In 1826, when Mr. Canning was leading the House of Com- 
mons in the ministry of Lord Liverpool, he wrote to the 

^ See Return on Offices of Profit, Com. Pap. 1867, v. 56, p. 19. 

2 For constilutional objections to the introduction of the law officers of 
the crown into the cabinet, see Judge Boothby's paper in Com. Pap. 1862, 
V. 37, pp. 166-170; and Voles and Proceedings, Leg. Ass^". N. S. Wales, 
Dec. 3, 1873. 

* Hans. V. v. 162, pp. 1338, 1340 ; lb. v. 194, p. i6[7 ; v. 204, 
p. 1500; V. 205, pp. 609-618; V. 211, p. 247. The attorney-general reads 
through every government bill presented to parliament, and gives his 
opinion upon it to the minister who has charge of it {Com. Pap. 1875, 
V. 8, Evid. 1930). 

* British Counter Case,. Treaty of Washington, 1871, p. 153, 



Hosted by Google 



112 PARLIAMENTARY GOVERNMENT. 

premier representing that there were three legal offices, usually 
parlianaentary, " which have been, for the first time, suffered 
to go out of parliament by the present government, and which, 
if not restored in the next House of Commons, will be con- 
sidered as lost by desuetude ; " viz. " the master of the rolls, 
the judge advocate, and the king's advocate ; all important in 
the highest degree to the well carrying on of the king's busi- 
ness in the House of Commons, and all within my memory, 
and till of very late years, useful and efficient supporters of the 
administration." After pointing out the important services 
that could be rendered by these officers, he concluded by a 
protest to his chief "against all these defalcations from the 
constitutional and accustomed support of the government in 
the House of Commons."^ Since this letter was written, the 
office of king's advocate, though continuing to be held during 
pleasure, ceased to be accounted political, and therefore dis- 
qualified the incumbent for the House of Commons.^ The 
master of the rolls, though not legally disqualified until 1873, 
was not previously required or expected to find a seat in par- 
liament. It therefore rests with the attorney and soHcitor- 
general, and other officers above enumerated, to represent the 
legal element of the administration in the popular chamber. 

The secretary for Scotland and keeper of the great seal is 
Secretary for ^^^^^g^^ ^ith the busiuess of the crowu in parlia- 
Scotiand and mcut rclatmg to Scotland. 

greTsefi!'' ^''^' ^o the Uuion, and for a short period sub- 
sequently, the office of secretary of state for Scot- 
land was m exi.>tence. It was aboHshed in 1725, when the 
Duke of Roxburghe was removed from office. It was again 
restored m 1731, and the appointment was last held in 174:; 
by the Marquis of Tweeddale. ^ 

But during the past half-century the progress of Scotland in 
wealth and population has been so remarkable, that circum- 
stances demanded additional facilities for transacting Scottish 
busmess m parliament, and repeated efforts were made in the 
Lower House to revive the office of a minister for Scotland • 
and, in 1885, Lord Rosebery introduced a bill in the House 

Felr^lfT'^l^.^^!^^^ ^'"^''^ P- ^"^ ^^^ ''^ Walpole's Zife of 

2 But the office itself was abolished in 1872. 
^ Smith's Secretary for Scotland, p. 10. 
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of Lords which, as amended in 1887,^ transferred to the secre- 
tary for Scotland ^ the whole of the duties performed by the 
secretary of state, the privy council, the treasury, and local 
government board concerning Scotland, with the following 
exceptions : Factory and Workshop Act, 1878 ; Coal Mines 
Regulation Act, 1872 ; Metalliferous Mines Regulation Act 
1872 ; Explosives Act, 1875 ; Cruelty to Animals Act, 1876 • 
and Reformatory and Industrial School Acts, 1866-1879. 

The office of secretary, which may be filled by a member of 
either House, is held during pleasure, and the salary attached 
to it is ;j^2ooo. 

The lord-advocate is still charged with the legal business of 
the crown in the House of Commons regarding Scotland. 

3. The Responsibility of Ministers of the Crown to Parliament. 

Notwithstanding the modern rule of parliamentary govern- 
ment, whereby responsibility is attached to the 
whole administration for the acts of the several ^ga^ni?'""'" 
members of which the same is composed, the particular 
ancient rule " that the constitution of this country ™''^^^^''- 
always selects for responsibility the individual minister who 
does any particular act"^ continues to hold good, and is 
directly appHcable in cases of personal misconduct, for which 
the collective administration decline to be answerable. 
^ The growth of the principle of collective ministerial respon- 
sibility was, as we have seen, very gradual, and its entire 
acceptance as a constitutional dogma of but recent date.^ So 
lately as in the year 1806, Mr. Fox, when secretary of' state, 
repudiated the notion of considering the whole cabinet to be 
responsible for every ministerial act, claiming that there was 
a greater security against wrongdoing in holding each particular 
minister directly if not exclusively responsible to parliament 
for the management of his own department. But the fallacy 
of this position was exposed by Lord Castlereagh, who showed 
that the proceedings of the House of Commons in regard to 
the partition treaties, in 1698, proved that even at that early 
period aU the prominent members of the ministry were equally 

3 f ^ V^ ^'''^ ""'J^^; r.r ^ 48 & 49 Vict. C. 61. 

2 Lord Grey, m Pari. Deb. v. 18, p. 1075. 
* See ante^ v. i. p. 248. 
VOL. II. 
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held accountable for a particular act of public policy, and not 
merely the minister who had been instrumental in giving effect 
to the same.-^ 

The true doctrine on this subject was afterwards enunciated 
Collective ^y Lord Derby, in the following terms : " The 
responsibility, esseuce of responsible government is that mutual 
bond of responsibility one for another, wherein a government, 
acting by party, go together ; frame their measures in concert ; 
and where,, if one member: falls to the ground, the others, 
almost as a matter of course, fall with him." ^ 

But the appUcation of this principle would be often partial 
and insufficient for the ends of justice,, were it not 
S'tendto for the exceptionimphed in Lord Derby's definition, 
personal ^nd which aduiits of a definite and unqualified 

misconduct. responsibility being exclusively attached to_ a 
minister of the crown who is proved to have done anything 
which renders him personally liable to the censure of parlia- 
ment, or to punishment by legal process. While the general 
responsibility of the whole administration would not suffice to 
screen such a one from the consequences of his own mis- 
deeds, it would not necessarily follow that his colleagues 
should be made accountable for the wrongful acts of a minister 
in a matter which peculiarly concerned his own department, 
unless they voluntarily assumed a share of the responsibility, 
or should prove to have been implicated therein.^ 

The extent to which the responsibility of a minister of the 
crown for misbehaviour in office remains in opera- 
Go^ndT^fof tion, after his retirement from the cabinet, and the 
dealt wkht^^"^ appropriate proceedings to bring such an offender 
within the reach of parliamentary censure and 
punishment, were the subjects of discussion in the House of 
Commons in 185:5, after the report of the Sebastopol com- 
mittee, which exposed a grievous amount of mismanagement 
on the part of certain, ministers who held office during the 
early, stages of the Russian war. The following conclusions 
were arrived at upon that occasion, viz. that a new ministry 

^ Pari. Deb. v. 6, pp. 310-327. ^ Hans. D. v. 134, p. 834. 

^ [Various cases may; be cited, in which an administration did not assume 
the responsibility for the conduct of one of its members, e.g. Lord Melville's 
case, Pari. Deb. vols. 3,4, 5, and Mr. Stanfeld's case, lb. v.. 174, pp. 250, 283. 
But these cases, it will be observed,^ have, reference to the personal conduct, 
and not to the public policy, of the minister concerned in them, — Editor.\ 
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should not be held accountable for the misconduct of one of 
their number under a previous administration; and that the 
only available methods of procedure against an ex-minister of 
the crown were by parliamentary impeachment; or by 
addressing the crown to- remove his name from, the list of the 
privy council, or otherwise to proceed against him by due, 
process of law. But where the matter complained, of is less 
serious, and admits of justification, it is usual for Misconduct of 
the House of Commons to receive and accept from n^imsters. 
the ex-minister who advised the same an explanation of his 
conduct in relation thereto.^ 

Responsibility to parliament permits of and ensures a greater 
degree of vigilance over the acts of public men than was 
attainable under prerogative government. Consequently, it- 
tends to prevent the commission of pohtical crimes, such as 
disgraced our history in former periods, and which compelled 
a recourse to the extreme measure of impeachment.^ On the 
other hand, it has substituted the milder but more efficient, 
punishments of censure and deprivation of office for such 
ministers as have justly incurred the displeasure of parliament 
by incapacity, misconduct, or misgovernment. Impeachments, 
however, though rarely necessary under our modern political 
system, may still be resorted to on suitable occasions.^ Since 
Walpole's downfall — when the last attempt was ineffectually 
made to impeach a minister of the crown for pohtical offences 
— it has been the salutary practice, although not strictly 
according to the theory of our constitution, to consider the 
loss of office and the pubHc disapprobation as punishment 
sufficient for errors in the administration, not imputable to 
personal corruption.^ But, should any case of administrative 

^ Appointment of deputy-master of the mint, Hans. D, v. 195, p. 31 ; 
appointment of the lord-lieut. of Cumberland and Westmoreland, lb. p.' 
731 ; examination of Mr. Corry, ex-first lord of the admiralty, before 
Com«. on Public Accts. in 1869 (see Second Rep. pp.iv. 28 ; Com. Fap. 
1868-9, V. 6). See proposed vote of censure upon Gladstone ministry on 
April 24, 1874, for advising an "abrupt" dissolution, and a "precipitate" 
appeal to electoral body {Hans. D. v. 218, p. iioi). 

2 The last impeachment in England was in 1805, in the case of Lord 
Melville, for alleged malversation in office. 

=* See May, Const. Hist. v. i, p. 464; M.^y,.Prac. of Pari. ch. 23 • and 
see Sir W. Molesworth's speech, Mir. of Pari, 1836, p. 1306. 

* Macaulay, Essays, v. i, on Hallam's Const. History, p. 204 ; and see 
Am. L. Rev. for Nov. 1882, on impeachable offences under the U.S. Const. 
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abuse, or malfeasance in ofifice, either by a responsible minister 
of the crown or by any other high public functionary, hereafter 
occur, of sufficient gravity to justify a proceeding of such 
peculiar solemnity, it would be appropriate to resort to this 
ancient remedy for the investigation and redress of political 
offences.^ 

The responsibiUty of the ministers of the crown to^ parlia- 
Ministeriai Hicnt, as it is now understood, is practically a 
responsibility, responsibility to the House of Commons. For, 
notwithstanding the weight and authority which is properly 
attached to the opinion of the House of Lords upon affairs of 
state, the fate of a minister does not depend upon a vote in 
that House.^ "The Lords may sometimes thwart a ministry, 
reject or mutilate its measures, and even condemn its poHcy ; 
but they are powerless to overthrow a ministry supported by 
the Commons, or to uphold a ministry which the Commons 
have condemned." ^ But the verdict of the House of Commons 
itself derives its strength and efficacy from its being a true 
reflex of the intelligent will of the whole community. Until a 
vote of the Commons has been ratified by the constituent 
body, it will seldom be regarded as conclusively determining 
the existence of a ministry. When, in 1848, Sir Robert Peel 
was first informed of the overthrow of royalty in France, and 
the proclamation of a republic, he shrewdly remarked, " This 
comes of trying to carry on a government by means of a 
mere majority of a chamber, without regard to opinion out of 
doors."' 

It is of the utmost importance that there should be a com- 
Ministeriai pl^te Understanding between the members of a 
explanations, ncwly appointed administration and the Houses of 
parliament. It is, therefore, customary upon the formation 
of a new ministry, for explanations to be immediately given in 
both Houses, if they are then in session, and if not, as soon as 
possible after they have met.^ This course was pursued in 
1782, upon the reconstruction of the Whig ministry under 

1 Amos, Fifty Years of Eng, Const, p. 345. The expediency of proceed- 
ing by impeachment against Governor Eyre was mooted in the House of 
Commons in 1866 [Hans. D. v. 184, p. 1838). 

2 Hans, D, v. 188, p. 133 ; v. 208, p. 487. 
2 May, Const. Hist. v. i, p. 467- 

-* Cobden, Political Writings, v. 2, p. 232 n. 
5 Mir. of Pari. 1835, p. 61. 



Hosted by Google 



PARLIAMENTARY DUTIES OF MINISTERS. II7 

Lord Shelburne, consequent upon the death of the late premier, 
Lord Rockingham, when the principles which constituted the 
basis whereon the new ministry was formed were communicated 
to the Lords and Commons on July 9 and ro.-^ In like 
manner, when Sir R. Peel resigned on the Corn Law question, 
in 1845, ^^^) ^^^^^ ^^ ineffectual attempt by Lord John 
Russell to form a ministry, resumed office, with enlarged 
powers, these events having occurred during a recess, upon 
the reassembling of parliament ministerial explanations were 
given in both Houses ; voluntarily, by Sir Robert Peel, in the 
Commons, and, in compliance with a formal request, by the 
Duke of Wellington, in the Lords.^ Until, however, the re- 
appointment of the Palmerston administration, in 1859^ it was 
accounted sufficient if the ministerial statement was made by 
the premier in his own chamber, without its being needful to 
repeat it in the other House.^ But, owing to complaints, in 
1858, of the irregularity of this course, it has since been the 
usual, though not the invariable, practice for ministerial state- 
ments upon a change of ministry to be addressed, simultaneously 
if possible, to both Houses, the consent of the crown to such 
disclosures having been duly obtained.^ 

But the House " has no right to ask for more than a general 
exposition of the main principles on which a government is 
formed. It has no right to inquire into all the conditions 
which may have taken place between the several members of 
the government." Any arrangements, however, which have 
been " specially referred to " in debate by new ministers as 
the " stipulations and conditions " upon which they agreed to- 
accept office, may be suitably inquired into by other members.^ 

The most eminent authorities agree that, when a cabinet is 
reconstructed, it is as necessary to enter into explanations 

^ FarL Hist. v. 23, pp. 152-189. 

2 Hans. D. v. 83, pp. 68, 165, 1003. 

^ See Lord John Russell, lb. v. 124, p. 17. When Lord Russell suc- 
ceeded to the premiership upon the death of Lord Palmerston, in 1866, 
no ministerial statement was made to either House, upon the meeting- of 
parliament. When Lord Derby took office in July, 1866, he made his 
statement in the House of Lords {lb, v. 184, p. 726), and it was not 
repeated to the Commons. But when Mr. Disraeli replaced Lord Derby, 
as premier, a ministerialist statement was addressed to each House on 
March 5, 1868 {lb, v. 190, pp. 1 104, 1 1 16). 

^ See lb. V. 154, pp. 457, 478. 

* Mr. Disraeli, confirmed by Mr. Gladstone, lb. v. 138, p. 2039. 
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as when a total change of government takes place; and par- 
T, , ,. ticularly in order to avoid the imputation of 

ii-xplanations ..•',_., ..,. T'r *. 

on reconstruc- mtrigue.^ But the practice m this respect is oi recent 
^^'°"'* origin, and has not been uniform. Up to the year 

•1854, repeated instances occurred of partial changes in an 
existing administration in relation to which no information was 
communicated to parliament;^ while, on other and similar 
occasions prior to thut time, such information was freely given. 
It is now afforded, as a matter of course, to both Houses ; ^ 
and, in 1855, Lord Derby observed that ^^ thought it was 
" the duty of every public man^ whether he accepts or whether 
he abstains from accepting office, ;to be prepared to give at 
the proper time a full explanation, both to his own friends and 
to the country, of the motives which may have induced him 
so to accept or abstain." Such explanations, however, ** should 
.never be given until a government is actually formed, and the 
■state of affairs is decided."^ 

After what has been already stated, it will be obvious that, 
upon the resignation of a ministry, or of any prominent 
minister, explanations should be ;given of the causes thereof, 
when the fact is announced to parliament ; ^ provided that the 
permission of the 'sovereign to disclose the same has been 
first obtained. But, when a single member of a cabinet 
retires, until he has made his own statement in the House to 
which he belongs, the government cannot explain 'the grounds 
of his withdrawal to the other House. ^ 

All ministerial explanations in the House of Commons are 
Rule subject to the rule which provides that " by the 

concerning indulgcuce of the Housc, a member may explain 
explanations, jj^g^^-i-^j-g ^^ ^ personal naturc, although there be no 
question before the House; but such matters may not be 

* Mr. Disraeli, Mir. of Pari 1840, pp. 24, 70. 

■ 2 See Mtr, of Pari, 1839, pp. .5231, 5238; lb. 1840, p. 23 ; Ha7is. D. 
V. 130, p. 94; lb. V. 132, p..^o ; V. 134, p. 921. ^, ■ 

=» See Mir. of Pari. 1839, p. 114 ; Hans. D. v. 134, p. 335 ; I^- v- 1^5, 
pp. 1284, 1323, 1339. [The recent practice appears to be, that changes in 
an administration arising from difference of opinion are made the subject 
•of explanation ; changes due to other causes are not, and indeed do not 
require to be explained. — Editor. "X 

* lb. V. 136, p. 1259. 

^ lb. V 123, p. 1698 ; V. 185, pp. 1312, 1323. 
6 lb. X. »I36, pp. 939, 943, 960. 
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debated." ^ Any debate, therefore, following upon a ministerial 
explanation would be irregular; and no speech on such an 
occasion should be concluded by a formal motion, with a view 
to bring on a general debate.^ 

In the House of Lords, the practice on such occasions is 
less strict.^ 

During the progress of ministerial negotiations, it is, as a 
general rule, inexpedient and objectionable to Ministerial 
make inquiries in parliament as to whether par- negotiations. 
ticular individuals have been charged to form a ministry — or 
invited to form part of a ministry — and upon what conditions. 
Such questions are inconvenient, as tending to the premature 
disclosure of confidential matters.^ But when difficulties and 
delays have arisen in the formation of a ministry, and it is in 
contemplation to address the crown on the subject, it is not 
unprecedented to permit inquiries of this kind, ^' as tending to 
explain the conduct and clear the characters of public men." 
It is, nevertheless, optional with those to whom such questions 
are put, whether they will answer them or not/ 

We have already pointed out the reasons which would 
justify a sovereign in dismissing his ministers : ^ and the cir- 
cumstances that would naturally lead to the resignation or 
reconstruction of a ministry.'^ It now remains to explain the 
nature and extent of the control over the ministers of the 
crown which is constitutionally exercised by the House of 
Commons. 

As it is essential that the ministers of the crown should 
possess the confidence of the popular chamber, so the loss of 
that confidence will necessitate their retirement from office. 
The withdrawal of the confidence of the House of ^^^^ 
Commons from a ministry may be shown either ministers must 
(i) by a direct vote of want of confidence, or of ^^^^^'^' 
censure for certain specified acts or omissions; or (2) by the 
rejection of some legislative measure proposed by ministers, 

1 May, Far/. Prac, 1883, p. 359. 

2 The speaker and Mr. Disraeli, Hans. D. v. 174, pp. 1215, 1216. But 
upon May 4, 1868, on a formal motion to adjourn, a debate took place after 
a ministerial statement by Mr. Disraeli {lb. v. 191, pp. 1694-1 717). 

3 lb. V. 191, p. 1687. 

* Lord Brougham, Mir. of Pari. 1834, p. 2715. 

* See Pari. D. v. 23, pp. 313-316. Mir. 0/ Pari. May 11, 1832, p. 2001.. 

* ^,nte, V. I, pp. .72, 108. ' Ante, p. -20. 
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the acceptance of which by parliament they have declared to 
be of vital importance ; or, on the other hand, by the deter- 
mination of parliament to enact a particular law contrary to 
the advice and consent of the administration. 

The direct vote of waiit of confidence, as a procedure for 
Vote of want the rcmoval of an obnoxious or an incapable 
offconfidence. ministry, is of comparatively recent origin ; and for 
its present accepted form,, whereby the House declares that it 
has no confidence in an administration, without assigning 
their reasons for such declaration,^ no precedent exists anterior 
to 1841. 

The House of Commons is constitutionally competent to 
express, at any time, either^ its partial disapprobation of a 
ministry, or its general want of confidence in the policy and 
proceedings of the administration. The latter, however, is a 
right which should be sparingly exercised, and reserved for 
great occasions. A vote of want of confidence,, though justifi- 
able in certain circumstances, is open to serious 
ofwTnfof',^ objection if it be hastily or unreasonably enter- 
confidenceis taiued for mere party purposes.^ For no person 

appropriate. , • 1 . , 1 • r -i , • h. 

has a right to brmg forward a resolution of want 
of confidence, or a vote of censure, in respect to any ministry, 
unless he is prepared to assume the consequences of such 

a proceeding, and the responsibility of placing the 
of^pTadnglhT government in a minority. Those consequences 
government in would uaturally be either a dissolution of parlia- 

a minority. ^ , ■'. . , •, ,, 

ment, or that the sovereign would call upon the 
promoters of the successful attack to assist in the formation of 
a new ministry. And by the return of a defeated ministry to 
office, after an abortive attempt on the part of their opponents 
to form an administration, the position of the opposition itself, 
relatively to the government, would be to some extent in- 
juriously affected.^ 

A vote of censure upon a particular act or policy of the 
Votes of administration — like a vote of want of confidence 

censure. _ig ^ matter of vital concern. When passed by 

^ Far a viftdication of the propriety of this method, see Massey, Hzs^. 
ofEng. V. 3, p. 235i 

2 Mr. Disraeh, Hans. D. v. 135, p. 226 ; Sir G. C. Lewis, lb. v. 138, 
p. 2129 ; Hearn, Govt.ofEng. p.. 219 ; Stanhope, Life of Pitt, v. i, p. 190. 

^ Mr.. Gladstone, -^awJ. D. v. 214, p. 1928. 
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the House of Lords, such a vote, though not necessarily fatal, 
is, as we have seen, of very great importance, and can only 
be counterbalanced by the distinct approval of the same policy 
by the other House.^ The direct censure of a ministry, for 
any act or omission in the exercise of their administrative 
functions, by the House of Commons, will ordinarily lead to 
their retirement from office, or to a dissolution of parliament, 
unless the act complained of be disavowed, when the retire- 
ment of the minister who was especially responsible for it will 
propitiate the House, and satisfy its sense of justice. 

It is usual to give priority over other business to a formal 
vote of censure, or motion of want of confidence, but not to a 
less direct expression of opinion adverse to the policy of 
ministers, however seriously such a motion may be regarded in 
its ultimate consequences.^ 

Want of confidence in an administration, or disapproval of 
particular acts of the executive government, may be 
expressed either by a direct vote of censure, or by ministers in 
some formal motion — as for the production of cer- parliament. 
tain papers — which is distinctly intended to convey the dis- 
approbation of the House.^ It may also be unequivocally 
declared in other ways, as by the refusal of the House to 
follow the lead of ministers upon any particular occasion.'* 
In such cases, however, it must rest with the ministry to deter- 
mine upon what policy or proceeding they will take their 
stand; and what extent of deviation from the course they 
have advised parliament to pursue will be regarded as a with- 
drawal of the confidence heretofore reposed in them by the 
House. ^ It is in the power of ministers to treat any motion 
that may be made in the House, even a motion of adjourn- 
ment, in this way ; ^ and they will sometimes meet a motion 
on a question of public policy, which was not intended to 
be a censure on the government, with a declaration that, if 
agreed to by the House, they will consider it as equivalent to 
a vote of want of confidence.^ 

* Hearn, Govt, of Eng. p. i6o. 

^ Mir. of Pari. 1841, p. 1981. ; Mr. Gladstone, Hans. D. v. 210, 
p. 1754 ; V. 211, pp. 1282 ; V. 228, p. 624. 
^ Hans. D, v. 203, p. 1367. 

^ Mr. Gladstone, lb. v. 210, pp. 1754, 1813-1847. 
^ lb. V. 228, p. 1768; and see lb. v. 206, pp. 173, 209. 

* Sir H. Cairns, Hans. D. v. 182, p. 1489 ; and see p. 1856. 
' Ashley, Life of Palmer ston^ v. i, p. 334. 
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As a general principle, the confidence of the House of 
Votes of Commons in the ministers of the crown should not 

confidence. "bg assertcd by any abstract resolution, but should 
rather be inferred from the support given by the House to 
the executive government, and by its mode of dealing with the 
measures proposed for its consideration by the ministry. 
There are undoubtedly occasions which would justify a govern- 
ment in asking for an express declaration of confidence from 
the House of Commons, either in reference to their general 
policy, or to some particular feature of it ; but such occasions 
are very rare.-^ A direct vote of confidence may suitably be 
agreed to by the House of Commons, when the policy or 
conduct of ministers has been assailed elsewhere, in a manner 
calculated, unless neutralized by the action of the Commons, 
to impair their just authority and influence, or to lead to their 
resignation of office.^ 

An expressed opinion of either House of Parliament, and 
especially of the House of Commons, upon any matter — 
whether it be a legislative question or one that comes within 
the sphere of prerogative or administrative functions — even 
if it has been adopted by the House in opposition to the 
advice of ministers, is always entitled to respectful considera- 
tion. But the degree of weight to be attributed to any such 
resolution will be governed by the circumstances of the case. 
Ministers have sometimes deferred to the wishes of parliament 
thus formally declared, while at other times they have taken a 
stand and refused, at all hazards, to comply therewith. The 
persistence of either House in a declaration of opinion, upon 
any important question, in which ministers do not concur, must 
ultimately assume the shape of confidence or non-confidence 
in the administration. 

We have next to inquire, how far the inability of ministers 
Ministerial ^^ *^^ crowu to coutrol the coursc of legislation on 
defeats on pubHc qucstious should be taken as an indication 
^'"^* that they have lost the confidence of the House of 

Commons. 

It has been already shown that, whereas, by modern con- 
stitutional practice, ministers are required to initiate bills 

* Sir R. Peel, Mir: of Pari. 1839, pp. 1721, 1731 ; Hans. D. v. 214, 
p. 1912. 

2 Hearn, 6*^2//. of Eng. pp. 145-148. 
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upon all questions affecting the public welfare — it being in 
the power of private members likewise to introduce similar 
measures — it is customary and expedient that considerable 
latitude should be granted to the legislative chambers in 
amending or rejecting the ministerial measures without its 
being assumed by any such proceeding that they have withdrawn 
their confidence in the advisers of the crown.-^ Important 
public measures have been brought in by ministers, which 
have been rejected by parliament, or so amended as to lead to 
their abandonment.^ Bills of a constitutional character have 
been introduced by private members, and carried through one 
House, notwithstanding the opposition of ministers.^ But we 
find no example of any bill being permitted to pass through 
both Houses to which ministers were persistently opposed. 
Where the opinion of parliament has been unequivocally ex- 
pressed in favour of a particular bill, regardless of objections 
thereto expressed by ministers, it has been the invariable 
practice for ministers either to relinquish their opposition, in 
deference to that opinion, and to lend their aid to carry the 
measure, with such amendments as might be necessary to con- 
form it to their own ideas of public policy, or else to resign.^ 
Every successive administration, under parliamentary govern- 
ment, has thus been enabled to maintain — with more or less 
adherence to their party principles, or to their political pro- 
gramme — the constitutional control over the proceedings of 
parliament in matters of legislation which appertain to their 
ofhce : a control which the majority ordinarily possessed by 
ministers of the crown in the legislative chambers enables 
them to exercise without infringing upon the independence of 
parliament 

If, however, a bill is introduced, or an amendment carried, 
in either House, to which ministers are unable to agree, and 
they are unwilling to permit it to pass that House upon the 
chance of its being rejected by the other, a ministerial crisis 
must ensue; and ministers will either request the House to 

^ See a7ite, pp. 62, 63. 

^ Case of the Irish Church Appropriation question, May, Const. Hist. 
V. 2, p. 486 ; and see Lord Russell's comments on this case, Hans. D. 
V. 191, p. 1441. 

* Ante^ pp. 63, 64. 

* Resignation of the Russell ministry in 185 1, on a Franchise Bill, and 
in 1S52, on an amendment to the Militia Bill being earned against them. 



Hosted by Google 



T24 PARLIAMENTARY GOVERNMENT. 

reconsider its vote, unless they are- prepared to take the con- 
sequences of defeating the ministry upon a vital question/ 
or they will at once appeal to the country or retire from 
office. 

A mere defeat, or even repeated defeats, in the House of 
Commons, upon isolated questions, would not necessarily 
require the resignation of a ministry which retains the general 
confidence of parliament. But, if ministers declare that they ' 
regard the passing of a particular measure, in a certain shape, 
as a matter of vital importance, the rejection of their advice by 
parliament is tantamount to a vote of want of confidence, and 
must occasion their resignation. For, if the ministers of the 
crown " do not sufficiently possess the confidence of the 
House of Commons to enable them to carry through the House 
measures which they deem of essential importance to the 
public welfare, their continuance in office is at variance with 
the spirit of the constitution." ^ 

Furthermore, while questions of finance and taxation are 
Defeats on especially within the province of the House of 
financial Commous to determine^ and they should be free to 

questions. ^^^ ^^ rcktiou to such qucstions without being 
hampered with the possible effect of their votes upon the 
stability of the ministry, yet, as regards the estimates, it is 
otherwise. When ministers assume the responsibility of stating 
that certain expenditure is necessary for the support of the 
civil government,, and the maintenance of the public credit, at 
home and abroad, it is evident that none can efiectually 
challenge the proposed expenditure, to any material extent, 
unless they are prepared to take: the responsibility of over- 
throwing the ministry. " No government could be worthy of 
its place if it permitted its estimates to be seriously resisted by 
the opposition ; and important changes can be made therein 
only in circumstances which permit of the raising of the ques- 
tion of a change of government." ^ 

^ Ld. J. Russell, Hafts. D. v. Ii6, pp. 632-634; and see lb, v. 151, 
PP- 551-563 ; V. 192, pp. 485-494, 622, 841 ; V. 195, p. 540. 

^ Resol. House of Commons, June 4, 1841. See also Mr. Disraeli 
and Lord J. Russell's observations, Hans. D. v. loi, pp. 704-707, 
710. 

^ Mr. Gladstone, Hans. D. v. 191, p. 1747. [In 1848, however, Lord 
John Russell's government practically undertook to revise its estimates. — 
Editor.] 
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After the defeat of ministers upon a vital question, in the 
House of Commons, there is but one alternative Resignation or 
to their immediate resignation of office — namely, dissolution? 
a dissolution of parliament, and an appeal to the constituent 
body.^ This alternative, however, is not. constitutionally 
available whenever a majority of the House of Commons has 
condemned a ministry; it should only be resorted to in 
certain circumstances, to be presently explained. ^ 

While the decision of the House upon any question which 
is calculated to affect the relations of ministers Threats of a 
towards the House of Commons is pending, it is dissolution. 
highly irregular and unconstitutional to refer to a dissolution 
of parUament as a probable contingency, with a view to 
influence the conduct of members upon the particular occasion. 
For the Houses of parhament should always be in a position 
to exercise an unbiased judgment upon every question brought 
before them, fearing neither the crown on the one hand nor 
the people on the other. ^ 

But, after an appeal to the country has been determined 
upon, the dissolution should take place with the 
least possible delay ; that is to say, as soon as the dissoTution 
necessary business before parliament has been ^^°^^'^*^^^ 
disposed of; the opposition meanwhile aiding the 
ministry in completing the same, and refraining from any 
further attempt to embarrass them. 

By necessary business is to be understood such measures 
as are imperatively required for the public service, or as may 
be proceeded upon by common consent. "It is inconsistent 
with all usage, and with the spirit of the constitution, that 
a government should be enabled to select the measures which 
it thinks proper to submit to the consideration of a condemned 
parliament," or "to exercise its own discretion, for party 
purposes, as to what measures it will bring forward or what 
it will withhold." ^ Upon the same principle, it is customary, 

^ See Russell's Life of Fox, v. 2, pp. 54, 95 ; Gladstone, Hans. D. 
V. 192, p. 1606. 
2 Toulmin Smith, ParL Rememb. 1859, p. 74; Ed. Rev. v. 128, 

P- 575- 

2 See Hans, D. v. 9, pp. 346-348, 435, 449, 588 ; Romilly's Life, v. 2, 
p. 194 ; Mir. of Pari. 184J, p. 2113 ; Hans. D. v. 150, pp. 1076, 1085 ; 
V. 153, p. 1256 ; V. 198, pp. 103, 120. 

* Sir R. Peel, Mir. of Pari. 1841, pp. 2136, 2137. 
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when parliament is about to be dissolved, whether upon the 
occurrence of a ministerial crisis, or for any other reason, to 
restrict the grant of supplies to an amount sufficient to defray 
the indispensable requirements of the public service, until the 
new parliament can be assembled^ 

And here it may be suitable to notice the particular 
When it may occasions upon whlch, by constitutional usage, a 
be advised. minister is justified in advising the crown to 
exercise its prerogative of dissolving parliament. 

A dissolution may properly take place— 

First, in order to take the sense of the country in regard to 
the dismissal of ministers by the sovereign^ as in 1783, in 
1 8© 7, and in 1834* 

Second, on account of the existence of disputes between 
the two Houses of parliament, which have rendered it im- 
possible for them to work together in harmony^ But happily 
there have been no cases of this kind since the complete 
establishment of parliamentary government.^ 

Third, for the purpose of ascertaining the sentiments of 
the constituent body in relation to some important act of 
the executive government, as in i8-o6^ after the failure of the 
negotiations for peace with France, and to strengthen the 
hands of government in the continued prosecution of the war ; * 
or some question of public policy upon which the ministers 
of the crown and the House of Commons are at issue.^ 

Fourth, whenever there is reason to believe that the House 
of Commons does not correctly represent the opinions and 
wishes of the nation. Upon this ground, ever since 1784,^ it 
has been completely established, as the rule of the constitution, 

^ Hans. D. v. 192, pp. 1604, 1606. 

^ As in 1679, because of the refusal of the House of Lords to proceed 
with the impeachment of Lord Treasurer Danby ; in 1701, because of 
dissensions on account of the impeachment of Somers and other ministers ; 
and in 1705, on account of disputes in the ease af the " Aylesbury men " 
{Burnefs Own Time, a.d. i 701, 1705 ; State Trials, v. 14, p. 695). 

^ [Lord Brougham stated in 1846 that "where there is a difference of 
opinion between the two Houses of parliament, an appeal to the people is 
usually * considered necessary ' " {Hans. D. v. 83, p. 34). He omitted to 
observe that, so far from being usual, such an appeal had not taken place 
for a hundred and forty years. — Editor. ^ 

^ Pari. D. V. 8, p. 27 ; but see Mir. of Pari. 1835, P- 64- 

5 As in 1831, in 1852, in 1857, and in 1.859. 

^ See ^yxs^^^iS., Memorials of Fox ^ v. 2., p. 245... 
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that, when the House of Commons refuses its confidence to 
the ministers of the crown, the question whether, in doing so, 
it has correctly expressed the opinion of the country, may 
properly be tested by a dissolution ; and that the House of 
Commons cannot attempt to resist the exercise of the preroga- 
tive, by withholding the grants of money necessary for carrymg 
on the pubUc service till a new parliament can be assembled, 
without incurring the reproach of faction.^ 

The prerogative of dissolution should be exercised with 
much discretion and forbearance. Frequent, un- when it is 
necessary, or abrupt dissolutions of parHament objectionable. 
" blunt the edge of a great instrument given to the crown for 
its protection," and whenever they have occurred, have alv^ays 
proved injurious to the state.^ 

** It is not to be supposed," says Professor Austin, in refer- 
ence to the control exercised over parliament by Austin on the 
means of the royal prerogative of dissolution, " that singly office, 
the king is- powerless because this power of control is seldom 
exercised. As his power depends, in the long run, on the 
rational attachment of the people to the royal office, the 
permanence of the power would be put in jeopardy if it were 
indiscreetly exercised. The. power of the crown to control the 
Houses operates silently. It is rarely exercised in fact ; but 
it could be exercised in fact if the exercise became necessary, 
and were sanctioned by the approbation of the country." ^ 

No minister of the crown should advise a dissolution of 
parliament unless he has a reasonable prospect of securing 
thereby a majority of members in the new House of Commons, 
who will "honestly and cordially concur with him in great 
political principles ; " in other words, unless he entertains " a 
moral conviction " that a dissolution will procure him a parlia- 
ment "with a decided working majority of supporters." * 

There is no constitutional principle which requires that 
there should be an appeal to the country previous to legislation 
upon great public questions, even though they may involve 
organic changes in the constitution itself; for, by the true 
theory of representation, asserted by the highest authorities 

^ Grey, Pari. Gov. new ed. p. 79. 

2 Peel, Memoirs, v. 2, pp. 44, 294; Ed, Rev. v. 139, p. 547. 

' Plea for the Constitution, p. 5. 

* Peel, Memoirs, v. 2, pp. 294, 297. See also Grey, ParL Govt, new ed. 
p,.8o; Hearn, Govt, of Eng. p. 156, 
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and enforced by the uniform practice of parliament, the actual 
House of Commons is competent to decide upon any measure 
that may be necessary for the well-being of the nation.^ 

A valuable security against the improper exercise of this 

prerogative is thatj before a dissolution can take 

Svereign b pl^ce, it must bc clcarly approved by the sovereign, 

respect to a after all the circumstances shall have been explained 

dissolution. ^^ ^.^^ ^^^ ^^ gj^^jj ^^^^ ^^^y considered them.^ 

Upon such an occasion, "the sovereign ought by no means 
to be a passive instrument in the hands of his ministers ; it is 
not merely his right, but his duty, to exercise his judgment in 
the advice they may tender to him. And though by refusing 
to act upon that advice he incurs a serious responsibility, if 
they should in the end prove to be supported by public 
opinion, there is perhaps no case in which this responsibility 
may be more safely and more usefully incurred than when the 
ministers ask to be allowed to appeal to the people from a 
decision pronounced against them by the House of Commons." 
For they might prefer this request when there *' was no pro- 
bability of the vote of the House being reversed by the nation, 
and when the measure would be injurious to the public 
interests. In such cases the sovereign ought clearly to refuse 
to allow a dissolution.^ 

It is the undoubted right of either House of parliament to 
address the crown, praying that parliament may 
b^S?en"cem HOt be dissolvcd, or to express an opinion in 
regard to regard to the circumstances in which this preroga- 

tive has been exercised.^ But modern authorities 
are agreed in deprecating any interference by parliament with 

^ For example, the Septennial Bill of 1716 (Hallam, Const. Hist. v. 3, 
p. 316 ; Mahon,^w/. of Eng. v. I, p. 301) ; the Unions between England 
and Scotland, and between Great Britain and Ireland {FarL Hist. v. 35, 
p. 857) ; and the repeal of the corn laws, in 1846, by a parliament elected 
in the interest of their maintenance, were severally enacted without an in- 
termediate dissolution, and the arguments of those who, upon these 
occasions, urged the necessity for a dissolution, were declared to be *' ultra 
democratic," "dangerous," and "unprecedented," by Whig and Tory 
statesmen alke [Hans. D. v. 83, p. 33 ; v. 84, p. 464 ; v. 85, pp. 224-226 ; 
lb. V. 191, and p. 930). 

2 Wellington, in PeeVs Memoirs, v. 2, p. 300. 

^ Grey, Pari. Govt, new ed. p. 80. 

* Pari. Hist. v. 24, p. 832; May, Const. Hist. v. 3, p, 459; and see 
Mr. Smollett's motion, Hans. D. v. 218, p. iioi. 
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the right of the crown to appeal from the House of Commons 
to the country whenever it maybe deemed expedient ; whether 
the House may think such an appeal to be more or less 
advisable.^ By general consent, the alternatives of resignation 
of office, or of dissolution of parliament, are now left to the 
discretion and responsibihty of ministers ; and though, when 
they have elected to dissolve, ministers have been met with 
remonstrances, there has been no direct attempt, since the 
memorable year of 1784, to interfere with the prerogative of 
the crown to dissolve parliament when and for what reason 
It thought fit. 2 

A dissolution of parliament having taken place— for the 
purpose of taking the sense of the constituencies The-cr "at 
as to a question upon which the executive govern- the^ieSns!^ 
ment and the House of Commons are at issue, or for any 
other constitutional reason— ministers are not hmited in their 
appeal to the country to the particular question in dispute, but 
are at hberty to raise any other issue, or rallying cry for the 
hustings, which they may consider to be consistent with their 
pohcy and principles.^ 

While it is usual for the ministers of the crown to appeal to 
the constituent bodies in regard to any given line of policy, or 
public measure, upon which they are desirous of eliciting the 
opinions of the country— an appeal which is responded to by 
the return of members more or less pledged as to the course 
they will pursue upon the particular question— the British con- 
stitution rejects the idea that a member of the House of 
Commons is, in any wise, a delegate.^ Once chosen to this 
high trust, he should be at liberty to act upon his own inde- 
pendent judgment, as belonging to a free deliberative assembly ; 
and though he is bound to respect any engagement that he has 
distinctly made, yet, if he be wise, he will be 
exceedingly chary of fettering himself with pledges ^^''^^''• 
and conditions, and will always bear in mind his paramount 
obligations as a member of the great council of the crown 
which is convened to decide upon matters of state as they 
arise, not for local reasons, or in accordance with local or 

^ Yonge, Zz/e of Ld, Liverpool, v. i, p. 222. 
2 May, Const, Hist. v. i, p. 460. 
^ Peel's Memoirs, v. 2, pp. 292-297. 
* See Stubbs's Const, Hist. v. 3, p. 485. 
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sectional prejudices, but with a view to promote the highest 
advantage of the whole community.^ 

The verdict of the country having been pronounced against 
ministers at a general election, it is, nevertheless, 
me^t deddes Competent for them to remain in office until the 
upon the fate jjg^ parliament has met, and given a definitive and 
o mmisters. final dccisiou upon their merits ; for the House of 
Commons is the legitimate organ of the people, whose opinions 
cannot be constitutionally ascertained except through their 
representatives in parliament.^ It is necessary, however, and 
according to precedent, that in such circumstances the new 
parliament should be called together without delay. 

Upon the meeting of parliament, it is usual to take the 
earhest opportunity to obtain a decisive vote upon the fate of 
a ministry, which has been defeated at the hustings. A suit- 
able occasion is afforded by the address in answer to the 
speech from the throne, to which an amendment may be 
moved, to declare that the advisers of the crown do not possess 
the confidence of the House. This motion, if agreed to, will 
lead to an immediate resignation of the ministry. 

Whenever the Houses of parhament are notified that the 
Proceedings on ministers of the crowu have resigned, or have been 
resignation of dismissed from their offices, and that the adminis- 
ministers. tration is dissolved, it is customary for them to 
adjourn over to some future day, until a new ministry is formed. 
The motion to adjourn, upon such an occasion, is usually and 
properly made by one of the ex-ministers, at the request of the 
person who has been entrusted with the formation of a new 
ministry.^ Any further adjournments that may be necessary 
before the new arrangements are complete should be proposed 

' Upon this subject, see Lord Brougham's excellent canons of repre- 
sentative government, in his Political Philosophy^ part 'iii. ch. xi. ; Con- 
i^titutional opinion of E. Burke, J. S. Mill and T. B. Macaulay in Amos, 
Fifty Years^ Eng. Const, pp. 50-55; Grey, Pari Govt, new ed. p. 77; 
Mill, Repres. Gov, p. 228 ; Park's Lectures ^ pp. 134-138, citing a valuable 
article from the Am. Jurist, No. 8 ; Hearn, Govt, of Eng. p. 475 ; May, 
Const. Hist. v. i, p. 445 ; North Am. Rev. v. 118, p. 14 ; and cf. Ifans. D. 

V. 187, p. 719 ; V. 235, pp. 575, 1513. _. ^ „ , , 

2 Russell, Life of Fox, v. 2, p. 89; Mtr. of Pari. 1835, p. 47. But 
n 1868 and in 1880 Mr. Disraeli (Lord Beaconsfield), and in 1874 and 
886 Mr. Gladstone, being defeated, resigned at once before the meeting 
j parliament. 

« Hans. D. v. 123, pp. 1705, 1706. 
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in a similar way.^ For, notwithstanding their resignation, the 
outgoing ministers are bound to conduct the ordinary business 
of parliament, and of the country, so long as they retain the 
seals of office. They continue, moreover, in possession of 
their official authority and functions, and must meet and incur 
the full responsibility of all public transactions until their suc^ 
cessors have kissed hands upon their acceptance of office.^ 

Upon this point, it has been declared by Sir Robert Peel, 
that, '* though the members of an administration 
may have tendered their resignations, they were tJ'oic^hT^ 
still entitled to make any appointments which the outgoing 
exigencies of the public service might require ; '^'''''^^'^' 
and these appointments they were undoubtedly entitled to go 
on making until they were actually superseded by the entrance 
into office of their successors. It was always the practice to 
fill up vacancies. Peerages promised by a minister's pre- 
decessors in office had been granted, though no instrument 
had been signed or sealed on the subject. The moment it 
was proved that those peerages had really been agreed to by 
the outgoing minister, he having taken the pleasure of the 
crown on the point, that moment the ministers in power 
agreed to confirm the grant, and thus respected the engage- 
ments of their predecessors. Occurrences of this kind con- 
stantly took place." ^ 

Nevertheless, the political power of filling up vacancies 
should be used with discretion, and has not been invariably 
exercised by outgoing ministers. In 1782, George III. inter- 
posed to prevent it ; ^ and, when the Russell ministry resigned 
in 1852, they left several vacancies not filled up.^ But, in 
1858, Lord Palmerston, after his tender of resignation and 
before his successor was appointed, allotted '' three of the 

* Hans. D. p. 17 17. 

2 Pari. Deb. v. 16, p. 735 ; Hans. D. v. 195, p. 734. See, in reference 
to Mr. Pitt's position in 1801, Stanhope, Life of Pitt, v. 3, p. 296. See 
also Mir. of Pari. Nov. 16, 1830, pp. 273, 536, 541 ; lb, 1834, p. 2720 ; 
and see Campbell's Chanc. v. 6, p. 566 ; Campbell's Ch. Just. v. 2, p. 389. 
As to colonial practice to the same effect, see Victoria, Pari, Deb. v. 34, 
PP- 53-56. 

3 Hans. D. v. 74, pp. 68, 82. William IV. created two or three peers 
after the Grey ministry had resigned, acting upon the ad vie- of Lord Grey. 
Corresp. Will. IV. with Lord Grey, v. 2, pp. 397, 405. 

* Donne, Corresp. Geo. LIT. v. 2, p. 419. 

^ Co7n. Pap. 1852-3, V. 25, pp. 344, 345 ; Hans. D. v. 126, p. 879. 
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highest honours of the crown— three garters— which were then 
unappropriated, to three eminent noblemen, his friends and 
supporters.^ And in 1866, upon the dissolution of the second 
Russell ministry, an office was filled up by that government, 
which did not become vacant until two days after their resig- 
nation had been tendered to her Majesty.^ The interference 
of parliament with the exercise of the prerogative in such cir- 
cumstances has never taken place, and would only be justifiable 
in circumstances of a flagrant character.^ ^ ^ 

During the interval between the resignation of a ministry 
and the appointment of their successors in office— 
v^hermiSfsters ^n iutcrval which has varied in duration, within 
are out of the past ceutury, from one to thirty-seven days — 
parliament. ^^^ Hkewisc during the period which must neces- 
sarily elapse from the issue of new writs in the House of Com- 
mons on behalf of the incoming ministers and their re-election, 
it is not customary, by modern usage, for any important 
political question to be discussed in either House of parlia- 
ment.^ It is usual to adjourn, from time to time, over these 
periods, meeting only in order to dispose of " business which 
is absolutely essential, and beyond dispute." ^ If the Houses 
continue sitting, as a general rule, " no motion on which a 
difference of opinion would be likely to arise" should be sub- 
mitted.^ 

But this rule admits of one exception. Although it would 
not be regular to address the crown to ask for the production 
of papers whilst the sovereign was without any responsible 
advisers,^ and no answer could be given to any such address 
until the sovereign had a responsible minister through whom 
to act ; ^ yet, if a ministerial interregnum should continue for 
an unreasonable length of time, it would be proper for the 

» Hans, D. v. 195, p. 734- '' ^^' v- 1^4, p. 75i- 

3 lb. V. 195, pp. 731. 752. ^^ ^ 55^ 

I * Mir. of Pari. Nov. 1830, pp. 272, 337 ; Hans. D. v. 114, P- »«9. 

^ lb. V. 119, p. 914; lb. V. 136, p. 1309; lb. V. 148, pp. 1870-1892; 
lb. V. 184, pp. 692, 697, 722. During a ministerial interregnum m 1866, 
the royal assent was given by commission to several bills {lb. p. 694). 
With regard to the sitting of select committees at such a time, the practice 
has not been uniform (see Mir. of Pari. 1835, p. 847 ; Hans. D. v. 184, 
p. 649). 

« Mir. of Pari. 1841, sess. 2, p. 250; Hans. D. v. 123, p. 1709. 

' Mir. of Pari. 1835, p. 819. 

8 Ld. J. Russell, Ha?zs. D. v. 125, p. 724- 
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House of Commons to interpose, and by an address to the 
crown, endeavour to put an end to so injurious and incon- 
venient a delay. ^ Such addresses have been passed, or pro- 
posed to be passed, upon several occasions, and they have 
usually elicited from the sovereign a response in harmony with 
the constitutional opinions therein expressed.^ 

Upon the occurrence of a change of ministry, it is customary 
for the outgoing ministers to explain to their suc- 
cessors, at^ personal interviews, the state of the betw'SnThe 
public business in their respective departments.^ old and new 

A J •. • r '1- ,' r . • • • ministers. 

Ana It is a familiar practice of outgoing ministers 
to leave behind them a memorandum on this subject or on 
that, and stating that, on account of the position of the 
government, they think it expedient to take no step in the 
matter, but they leave it to be dealt with by their successors.* 
They are also bound in honour to communicate to the proper 
officers any private information upon public affairs that may 
have been forwarded to them upon the presumption that they 
were still in office.^ 

All public officers are required to leave behind them, when 
they retire from office, whatever public documents ^ ^ ^ 

', . ',. ^ . ^ . . . Custody of 

may have come into their possession during their official 
term of office, in order that a complete history of «ioc""^ents. 
all public transactions may be preserved in the archives of the 
department. Private letters, however, do not come within this 
rule, even though they may exclusively relate to affairs of state. 
But no ex-minister is at liberty to quote in parliament from any 
document which he may have received while in office, unless it 
has first been made public by being laid before parliament.^ 

When an opposition comes into office, it is not expected to 
" abandon its own engagements and adopt those of „, 

., ^ • . HT A ■^.^ 1 1 • The opposition 

its antagonists. ^ And though, as we have seen, it when assuming 
is customary for incoming ministers to ratify and °®^^* 
give effect to the intentions of their predecessors in the distri- 
bution of personal honours and rewards,^ yet they are under 

* Jlans, D. V. 136, p. 1300. 2 jy^^y, Const. Hist. v. i, p. 462. 
' Hans. D. v. 119, p. 245; lb. v. 135, p. 1226; v. 184, pp. 1344, 1606. 

Lewis AdministratiojtSj p. xviii. 

* Mr. Gladstone, Hans. D. v. 195, p. 751. 

* lb. V. 150. pp. 404-409, 526. 
« lb. V. 169, pp. 378. 475. 

^ Sir G. C. Lewis, lb. v. 153, p. 1424. ^ See flt«/^, p. 131. 
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no such obligation in any matter which involves a question of 
public poUcy. If they disapprove of contemplated arrange- 
ments, agreed upon by their predecessors, but not fully com- 
pleted when the change of ministry took place, they are justified 
in peremptorily overruling such arrangements ; and they may 
properly avail themselves of any technicality to refrain from 
the formal completion of a grant, appointment, or commission, 
issuable by the crown, for which they are not wiUing to become 
responsible.^ 

It is, indeed, most unusual, if not, in modern times, unprece- 
dented, for a new ministry, in a new parliament, to attempt to 
pass reactionary measures, unless they had the strongest 
evidence that the national policy had undergone an entire 
change.^ But, at all events, a new ministry should faithfully 
adhere to whatever policy has been accepted by the crown and 
the country in relation to other countries, notwithstanding that 
they may have individually expressed opinions adverse to 
the same when in opposition. For, on acceding to office, a 
statesman is constitutionally bound to do his utmost to maintain 
that unity of policy which is essential to the conduct of public 
affairs by a great nation.^ It is also necessary to maintain the 
principle that — whilst the government is administered by rival 
parties succeeding one another — the government of the queen 
is continuous, and is conducted without being unduly biased 
by political hostility.^ 

Since the establishment of parliamentary government, it has 
Complaints ncvcr bceu the use in England for any ministry, 
against ex- upon acccding to office, to make use of its power 
misconduct in and iufluence in parliament to bring under investiga- 
office. ^^Qj-^ ^Yie acts of its predecessors. Those acts were 

open to parliamentary criticism when they were performed, 
and, being uncondemned at the time, must be presumed to have 
been sanctioned. It is, of course, competent to parliament to 
investigate particular matters of complaint against individual 

^ See cases in Bans, JD. v. 9, p. 426 ; v. 169, p. 777 ; v. 185, p. 1321 ; 
V. 198, p. 1372 ; V. 201, p. 574. 

2 Mr. Gladstone, JIans. D, v. 220, p. 1707. See debates in House of 
Commons on Endowed Schools Act Amendment Bill, July, 1874; and 
Hans. D. v. 229, p. 931. 

^ Ld. J. Russell, lb. v. 150, p. 759 ; Lord Salisbury, citing cases ; lb. v. 
204, p. 250 ; and see lb. v. 219, pp. 717, 724 ; Quar. Rev. v. 146, p. 93. 

* Hans. D. v. 212, p. 799 ; lb. y. 221, p. 373. 
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ex-ministers, whenever facts are brought to Hght which call for 
inquiry.^ But the power of a government should never be 
employed against their predecessors in office to obtain a 
censure upon their past policy for mere party considerations, 
or to promote an inquiry into the pohcy and justice of public 
measures which were undertaken by them whilst they held the 
reins of government,^ except with a view to the reform of 
administrative defects or the correction of abuses. 

Our sketch of the origin, development, and present state of 
the governmental system of England, and of its relation to the 
crown on the one side, and to parhament on the other, is now 
complete. 

In reviewing the successive stages through which the con- 
stitution has passed, from the Norman conquest Review of the 
to our own day, we observe that they exhibit, in p^'^- 
turn, the supremacy of political power in the crown, under 
prerogative government ; in the higher classes, from the period 
of the Revolution to the Reform Bill of 1832; and in the 
aristocratical and middle classes combined, from that epoch until 
1867. By the enlargement of the representation g^ inning of a 
in 1867 and 1884, we have entered upon a new era, new political 
wherein the democratic element is undoubtedly in ^^^' 
the ascendant. 

It seems fitting, at such a time, to point out, to those who 
are now entrusted with political power, the practical operation 
of that system, wherein the various excellences of the mon- 
archical and aristocratical elements have hitherto harmoniously 
combined, with those of popular representation, to ensure a 
vigorous and stable government, to promote the national 
welfare, and to maintain the liberty of the subject unimpaired. 
The continuance of these blessings to the British nation, 
under their extended franchises, must depend upon their hold- 
ing fast their allegiance to those fundamental principles of 
government which form the unwritten law of the constitution, 
and embody the wisdom and experience of many generations. 

^ See e.^. the proceedings against Lord St. Vincent, ex-first lord of the 
admiralty, the complaints against Lord Palmerston in 1861, for alleged 
falsification of despatches, under a former administration, Ifa7zs. D. v. 162, 

P- 37. 

2 Ld. J. Russell and Sir Robert Peel, Hans. D. v. 67, pp. 147, 184; lb, 
V. 219, p. 747. 
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By a recognition of these principles, the authority of the crown^ 
and the influence of property, have each been permitted a 
legitimate share in controlling the deliberations of the House 
ol Commons, which has now become the centre of supreme 
political power in the state. A House of Commons wherein 
the executive is strong — and wherein the advisers of the crown 
can administer the government, and guide the course of legis- 
lation, upon a definite policy, known and approved by an 
adequate majority of that chamber— is the last chamber of 
the ancient monarchy of England. But, in order to secure 
this result, the House of Commons itself must be free ; not 
subservient to the fluctuating will of the people, or hampered 
by pledges in respect to its future actions. Otherwise, it 
cannot give an intelligent support to the queen's government, 
by whomsoever it is administered, or rightly fulfil its appointed 
functions. A House of Commons dependent upon popular 
caprice, and swayed to and fro by demagogues out of doors, 
will inevitably produce a ministry which will be a reflex of its 
own instability, and which will attempt to govern without 
having a fixed policy, and as the mere exponent of the will of 
an unenlightened and tyrannical democracy.^ 

I cannot more appropriately conclude this chapter than by 
Mr. Mill's quoting the words of one of the most eminent 
timely advice cxpouudcrs of representative government, whose 
of Commons! ^^^^^^ though elaborated in the closet, have been 
tested and confirmed by practical experience in 
parliament. In one of his latest speeches in the House of 
Commons Mr. Mill said — 

" When a public body knows what it is fit for, and what it 
is unfit for, it will more and more understand that it is not its 
business to administer, but that it is its business to see that 
the administration is done by proper persons, and to keep 
them to their duties. I hope it will be more and more felt 
that the duty of this House is to put the right persons on the 
treasury bench, and when there to keep them to their work. 
Everi in legislative business it is the chief duty — it is more 
consistent with the capacity— of a popular assembly, to see 
that the business is transacted by the most competent persons : 
confining its own direct intervention to the enforcement of 

* See an able and instructive article on " Democratic Government in 
Victoria," in the PVest. jRev, v, 33, p. 481. 
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real discussion and publicity of the reasons offered pro and 
C071 ; the offering of suggestions to those who do the work, and 
the imposition of a check upon them if they are disposed to 
do anything wrong. People will more value the importance 
of this principle the longer they have experience of it." ^ 

^ Mr. J. S. Mill, June 17, 1868; Hans, D. v. 192, p. 1731. 
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PART V. 

PARLIAMENT, 
CHAPTER I. 

PARLIAMENTARY PROCEDURE. 

I. The Conduct of Business, 

^The parliament of Great Britain is composed of the king (or 
Parliament. Q^een) and the three estates of the realm— the 
Lords spiritual, the Lords temporal, and the 
Commons. ^ But it is in the crown, and not in the body which 
the law assigns to advise and assist the crown, that the legis- 
lative authority is vested by the constitution. In the words of 
the old Year Book (of 23 Edward III.) it may still be said, 
that " the king makes the laws, by the assent of the peers, etc., 
and not the peers and the commune.''^ In its collective 
capacity, parliament exercises supreme authority in and over 
the empire, to which the constitution has assigned no Hmit. 
In the words of Sir Edward Coke, the power of parliament 
"is so transcendent and absolute that it cannot be confined, 
either for causes and persons, within any bounds/' 

From the supremacy of the sovereign in a constitutional 
Its dependence "^onarchy, it nccessarily follows that, while regular 
upon the meetings of parliament are indispensable, the legal 

existence of this high court results altogether from 
the exercise of the royal prerogative. It is summoned, by 
virtue of the king's writ, to meet for despatch of business, at 
whatsoever time or place he may please to direct. The 
necessary interval between the date of summons by royal 

^ S"tubbs, V. 2, p. 572 ; Hearn, Govt, of Eng. p. 51; Ld. Redesdale in 
Colchester's Diary, v. 3, p. 47. 
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proclamation and the meeting of parliament was formerly 
fourteen days, but by a recent statute, it has been reduced to 
six days.^ 

The statutable provision in regard to the meeting of parlia- 
ment now in force merely requires that no longer Assembling of 
a period than three years shall elapse between the parliament, 
determination of one parliament and the issue of writs for 
another.^ Nevertheless, by constitutional practice, the annual 
assembly of parliament has become necessary. Supplies for 
the public service are voted annually, and the acts for the 
control of the army and navy are limited in their duration to 
one year, and must be renewed before the expiration of that 
time.^ 

In order to give life and existence to a parliament, and to 
enable it to proceed to the execution of its func- opening of 
tions, the personal presence or delegated authority parliament. 
of the crown is required for the formal opening of the session. 
At the beginning of every new parliament, and of every 
session after a prorogation, the cause of summons must be 
declared to both Houses, either by the sovereign in person, or 
by commissioners appointed to represent him, in a speech 
from the throne ; until this has been done neither House csltr 
enter upon any business.'* The act of the Commons in 
choosing a speaker is no exception to this rule, for they are 
specially empowered to make choice of a presiding officer by 
command of the sovereign, who refrains from making known 
the purpose for which parliament has been convened until the 
Commons are completely organized, by the election of their 
speaker.^ 

Parliament can only commence its deliberations at the time 
appointed by the king, and cannot continue them any longer"*' 
than he may allow. Formerly, upon the death of the reigning 
monarch a dissolution immediately ensued. But after the 
revolution an existing parliament was empowered to continue 
in existence, for a period of six months and no longer from 
the death of the sovereign. And by a clause in the Reform 

' Hans. D, v. 203, p. 1146; 33 & 34 Vict. c. 81. 

2 16 Chas. II. c. I ; 6 and 7 W. and M. c. 2, Hats, Free, v. 2, p. 292. 

^ May, Pari. Prac. ed. 1 883, p. 659. 

* For the history of the speech from the throne, see ante^ p. 52, 

* 2 Hats. Prec. pp. 308, 327 ; and see Mir. of Pari. 1833, p. i. 
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Act of 1867, it is provided that it shall be no longer com- 
pulsory for a dissolution of parliament to take place at any 
future demise of the crown. ^ The power of adjournment is 
discretionary with each House ; but the crown is empowered 
by law to put an end to an adjournment extending beyond 
fourteen days.^ The deliberations of parliament may be cut 
short at any moment by the exercise of the royal power of pro- 
rogation,^ which quashes all proceedings pending at the time, 
except impeachments by the Commons, and writs of error and 
appeals before the House of Lords — which, being judicial pro- 
ceedings, continue in statu quo from parliament to parliament.^ 

All trials in progress before election committees are sus- 
pended by a prorogation of parliament, but are resumed, by 
statutable authority, in the ensuing session.^ By a proroga- 
tion, all resolutions,^ bills, and other proceedings, pending in 
either House, are naturally terminated, and cease to have any 
further effect, except in so far as they may be continued in 
operation by the express authority of parliament.'' 

When once parliament has been formally opened, by the 
Independence declaration of the causes of summons, each branch 
of parliament, of the legislature has a separate and distinct juris- 

^ Hans. D, v. 189, p. 738; Act 30 & 31 Vict. c. 102, s. 51. See 
Anstey's Notes on the Representation of the People's Act, 1867, p. 22. 

"^ May, Pari, Prac, 1883, p. 52 ; and see Colchester's Diary, v. 2, 
P- 463- ^ lb, V. 2, p. 374. 

* Hats, Prec, v. 4, p. 273 n, ^ Act ii & 12 Vict. c. 98. 

^ Com. Pap. 1 86 1, v. 11, p. 439. 

^ The only apparent exception to the rule concerning resolutions is in 
the case of standing orders. By the custom of parliament these are ac- 
counted to be in] force, in succeeding sessions, until rescinded. And in 
the case of private bills, relief has been repeatedly granted to the parties 
concerned in promoting or opposing such measures, when a session of 
parliament has been brought to a sudden and premature close, on account 
of the exigencies of political warfare. This was done in regard to all 
private bills,— in 1820, 1831, 1841, 1857, and in 1859 — and as respects 
railway bills only, in 1845 and 1847, by the adoption, in both Houses, of 
resolutions permitting such bills to be reintroduced in the following session, 
and by means Qi pro forma and unopposed motions advanced to the stages 
at which they severally stood when the prorogation took place. So in 1871, 
the Tramways (Metropolis) Bills were suspended in a similar manner (see 
Com, Journals, v. 75, p. 119; v. 86, pt. 2, p. 525 ; Mir. of Pari. 1841, 
pp. 2303, 2346; Hans, D. v. 144, p. 2209; lb, v. 153, pp. 1528, 1607; 
May, Pari, Prac. ed. 1883, pp. 194, 779 ; Com, Pap. 1859, s. i, v. 3, 
P' 37 ; Com®, on the Jews' Act, Hans, D, v. 152, p. 462 ; and see Ha7u. D, 
V. 192, p. 1078). 
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diction ; and business may be entered upon by either House 
in conformity with its recognized rules, usages, and customs 
irrespective of the royal will and pleasure. It is an ancient 
and undoubted privilege of the two Houses of parliament, 
after the speech from the throne has been deUvered, to pro- 
ceed upon any matter, at their discretion or convenience, 
without giving priority to the discussion of the topics included 
in the royal speech. As a deliberate assertion of this right, 
both Houses invariably read a Bill a first time, pro forma, 
before they enter upon a consideration of the speech; and 
there are many instances of their postponing the consideration 
of the same in favour of other business for one or more days.^ 

Formal communications between the sovereign and parlia- 
ment, in the shape of royal speeches or messages, 
and the interposition of the authority of the crown SSTtwetn 
to effect the adjournment, prorogation, or dissolu- the crown and 
tion of parliament — whicn heretofore emanated ^^^^°^®°^* 
from the mere personal will of the reigning monarch — are, 
under our present constitutional system, considered as the 
acts of the sovereign's responsible advisers. Ever since the 
introduction of ministers into parliament, they have been held 
directly responsible for every exercise of the royal authority. 
The recognition of this principle has produced important 
changes in the relations between crown and parliament. If 
bills are introduced into either House that are disapproved, 
the royal veto need not be invoked for their rejection. If it 
be necessary, on the other hand, to propose for the acceptance 
of parliament the adoption of unpopular measures, ministers 
are at hand to explain and defend them, upon their personal 
responsibility. And, if it be impossible to continue to carry 
on the government successfully without appealing from the 
House of Commons to the constituent body, ministers of the 
crown are themselves responsible for the act of dissolution. 

The opinions of either House of parHament are constitu- 
tionally expressed either by means of an address Resolutions of 
of advice or remonstrance to the crown, or by their parliament, 
agreement to a bill to add to, alter, or repeal an existing law. 
But no mere resolution of either House has any legal validity, 
except in so far as it records the opinion of the House upon 
some matter which comes within the sphere of its acknow- 
^ 2 Hais. PreQ. p. 309 ; May, Pari. Prac, ed. 1883, p. 48. 
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ledged authority, as a component branch of the legislature, to 
determine. 

Either House may declare the expediency of an alteration 
of the law in a given direction, but it can only give effect to 
its opinions by the regular method of parliamentary procedure 
— that is to say, by the introduction and passing of a bill, which 
is assented to by the other branches of the legislature. No 
Cannot dis- ^^^^ rcsolutiou of either House, or joint resolution 
pensewithan of the two Houses, Can Override an act of parlia- 
existmgiaw. m^nt,^ or dispense with its requirements, even 
although it may relate to something which directly concerns 
but one chamber of the legislature. But provision is some- 
times made by statute to declare a "resolution of the House of 
Commons,'' ^ or, a resolution of " both Houses of parliament," ^ 
to be valid and effectual for confirming or allowing some act of 
government, which would not otherwise be legal. 

In the ordinary course of procedure, resolutions of either 
Abstract House of parliament should be the embodiment 

resolutions of wcll-ascertalned opinions, or facts, as a basis or 
objectionable. p^eUminary step towards some proximate parlia- 
mentary action. Mere abstract resolutions upon any question, 
while they are too commonly regarded as allowable weapons 
in the exigencies of party warfare, are open to grave objection. 
They are generally made use of to assert a principle, perhaps 
undeniable in itself, but which it would be impossible or in- 
expedient to carry out at the time. They have, accordingly, 
a tendency to fetter the present action of government, to pre- 
cipitate the solution of great public questions, before they are 
ripe for settlement, and to impede the current of useful legis- 
lation. Upon these grounds the most eminent statesmen have 
concurred in condemning them.^ 

^ Hans, D, v. 203, p. 1115 ; and see debates upon a proposed new- 
standing order, which was erroneously assumed to be in contravention of 
the provisions of an Act of Parliament, lb. v. 233, pp. 693, 1527 ; and see 
objection taken to a proposed resolution of the House of Lords, in a Scotch 
peerage case, that it was an infringement of the provisions of an act of 
parliament, Hans. D. v. 235, p. 957. And so the Board of Trade will 
not sanction a provisional order in which it is proposed to repeal any part 
of a general statute (see Com, Pap. 1877, v. 16, p. 605). 

2 As by Act 25 & 26 Vict. c. 78, sec. regarding contracts. 

^ As by Act 21 & 22 Vict. c. 106, sec, 55, concerning the employment 
of Indian troops out of India. 

* Ld. Althorp and Ld. Stanley (Earl of Derby), Mir. of Pari. 1835, 
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2. Parliamentary Proceedings between the Two Houses. 

For nearly seventy years, it has been a frequent and in- 
creasing cause of complaint that, owing to the late 
period of the session at which it is usual for bills mefiurel''^ 
to be sent up from the Commons to the Lords for between both 
their concurrence, sufficient time is not afforded ^°"'^^- 
to that House for the adequate consideration of legislative 
measures. 1 In 1848, Lord Stanley (afterwards Lord Derby) 
submitted to the House of Lords a bill enabling the Lords, 
when they saw fit, upon the receipt of a bill passed by the 
other House of parHament, to adjourn the consideration 
thereof from the period of the session at which they could not 
dehberately enter upon its consideration to an early day to be 
named at the commencement of the next session, to be then 
proceeded upon at the stage at which it had been postponed.^ 
The bill, which passed the Lords, was referred in the Commons 
to the select committee on public business.^ It was carefully 
considered by this committee, but they simply reported that 
they did not think it advisable to recommend it for adoption 
by the House ;^ a conclusion which is said to have been 
arrived at ^*in order to avoid any points of controversy between 
the two Houses/' ^ 

In 1852, a Parliamentary Proceedings Facilitation Bill, 
similar to that brought in by Lord Derby in 1848, was laid 
upon the table of the House of Lords, by Lord Lyndhurst. 
It was read a first time, but was afterwards dropped.^ 

In 1854, the project was revived by another committee of 
the House of Commons on the business of the House. In a 
draft report, which appears upon their minutes, the committee 
state that " they have considered a resolution in favour of a 

p. 682; Sir R. Peel, Ih. 1840, p. 3524; Lord Lansdowne, Hans. D, v. 94 
p. 177 ; Mr. Cardwell, lb. v. 125, p. 615 ; Mr. Disraeli, lb. v. 151, p. 12c; • 
lb V. 214, p. 1931 ; Mr. Gladstone, lb. v. 161, p. 1448. Any attempt to 
obtain from mmisters a premature admission of the principles to be after- 
wards embodied in legislative measures is equally objectionable : see lb 
V. 200, pp. I 130-1 146. 

' lb. V. 159, p. 2145 ; and v. 194, p. 593. 2 Jb. v. 98, p. ^29. 

5 % ^' '?P» PP- 131-137. ^ Com. Pap. 1847-8, V. 16, p. 146. 

Hans. D. v. 194, p. 619. May {Pari. Prac. ed. 1883, p. 338) gives a 
sunimary of the attempts, from 1848 to 1869, to pass such permissive bills 
and of the objections thereto. e y^^ ^^ jj^^ p. 317. 
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plan brought into the Upper House by the Earl of Derby in 
1848, for facilitating public business by * enabling either House 
of parliament to adjourn proceedings during the prorogation 
of parliament, upon certain bills passed by the other House, 
and to resume proceedings thereupon after such prorogation ; ' 
and they have considered a proposal which will shortly be 
submitted to the House of Lords to ensure an earlier termina- 
,tion of the session by making a rule that no bill shall be read 
a second time after a certain day, except under special and 
urgent circumstances." " Upon these suggestions," it is added, 
**your committee is unprepared to offer any decided opinion." 
But this paragraph was omitted in the report which was finally 
adopted by the committee.^ 

The other proposal referred to in the draft report above 
cited, was designed to apply to public bills a restrictive prin- 
ciple of a similar nature to that already enforced, with the best 
etfect, in reference to private business. In 1854, the House 
of Lords, upon the motion of Lord Redesdale, agreed to a 
sessional order, declaring " that this House will not read any 
bill a second time after July 25, except bills of aid or supply, 
or any bill in relation to which the House shall have resolved, 
before the second reading is moved, that the circumstances 
which render legislation on the subject-matter of the same 
expedient are either of such recent occurrence or urgency as 
to render the immediate consideration of the said bill neces- 
sary." ^ But in the same session, after a long debate, the Lords 
resolved to allow a bill concerning bribery to proceed notwith- 
standing this order, upon the ground of urgency.^ In the 
session of 1855, the order was renewed, with the consent of 
the ministry.^ Certain bills were nevertheless allowed to 
proceed, on the ground of urgency.^ The order was again 
renewed in 1856,^ in 1857,^ in 1858,^ and for the last time in 
1860.^ During this session the rule was pronounced — by Mr. 
E. P. Bouveriej who had filled the office of chairman of com- 

1 Co7}i. Pap. 1854, V. 7, pp. 31-32. 

2 Hans. D. v. 132, p. 1188. See observations in the House of Commons 
concerning this order, lb. v. 135, p. 417. 

2 lb. V. 135, pp. 943, 1 182. * lb. V. 138, p. 94. 

* lb. V. 139, pp. 1850, 1895, 1923, 2023. 

* lb. V. 142, p. 245 ; V. 143, p. 1 1 80. 

' lb. V. 147, pp. 419, 557, 714, 717- ^ ^b. V. 149, p. 1353. 
« lb. V. 159, p. 550. 
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mlttees in the House of Commons — to be *'a great infringe- 
ment of the privileges of the Commons ; " but it was vindicated 
by Mr. Disraeli, who considered that " the effect of the rule, 
has, on the whole, been salutary." 1 Several debates took 
place, in the Lords, during this session, upon motions to 
exempt particular bills from the operation of the rule.^ 

On August 13, i860, the resolution of urgency was pro- 
posed on behalf of the Savings Bank, etc.. Investments Bill, 
a government measure affecting the financial arrangements of 
the country, though not strictly a bill of supply, but on division, 
the numbers being equal, the motion was negatived.^ On 
account of^ the importance of the bill, and an apprehension 
that its being laid aside would occasion a misunderstanding 
between the two Houses, ministers resolved upon again taking 
the sense of the House upon this motion. Admitting the 
advantages which had resulted from the use of this order. 
Lord Granville (the president of the council) declared that he 
had often thought " that strictly and in principle that resolu- 
tion could not be defended, and that, if it were thoroughly 
examined, it would be found not to be in accordance with our 
relations either with the other House or with the crown." ^ 
Accordingly, on August 20, the resolution of urgency was 
again proposed on behalf of this Bill and agreed to.^ 

In 1 86 1 Lord Redesdale defended the principle of his 
annual resolution, but declared that he should refrain from 
moving it while the matter was under consideration by com- 
mittees of both Houses, now sitting on public business.^ Sub- 
sequently (in 1869) Lord Redesdale stated that, ^'in deference 
to a feeling of jealousy on the part of the Commons, he gave 
up pressing for a renewal of the order ; but he did so on the 
understanding that the principle of it would be adhered to by 
the governments of the day.'' 

The select committees, appointed by both Houses in 1861 
to consider alterations for the promotion of the despatch of 
public business, having been empowered to communicate with 

^ Ham, D. v. 159 ,pp. 1958, 1961. 
\ ^' V. 160, pp. 346, 417, 627, 1031. 

^ /^.v. 160, pp. 1551-1554. ^^ 

Ib.w, 162 p 414 ; but see lb. V. 164, p. 1358 ; v. 199, p. 424 ; Smith, 
Pari. Rememb. 1 861, p. 9. y^^ r t -t y > 

^ Hans, D. v. 198, p. 1474. 
VOL. II. L 
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each other, certain conclusions arrived at therein were trans- 
mitted by letter from the chairman of one committee to the 
chairman of the other. The initiative was taken by Sir James 
Graham, the chairman of the Commons committee, who wrote 
to Lord Eversley, the chairman of the Lords committee, to the 
effect that the Commons committee were '^ disposed to adhere 
to the report of the committee in 1848," which declared 
" that, having considered the provisions of the Parliamentary 
Proceedings Adjournment Bill, they do not think it advisable 
to recommend it for adoption by the House." 

Whereupon, the Lords committee, on the motion of Lord 
Grey, agreed to the three following resolutions, to be adopted 
by both Houses of parliament : — 

I St. That it is expedient, in certain cases, to adopt an 
abridged form of proceeding with reference to bills which shall 
be again brought before this House after having been passed 
by it in the immediately preceding session of the same par- 
liament. 

2nd. That the bills in respect to which such abridged form 
of proceeding may be adopted shall be, mutatis 7nuta?tdis, the 
same bills which the House may have passed and sent to the 
other House, and as to which that House may have resolved 
that there did not remain time for their due consideration in 
the session in which they were received. 

3rd. That on a resolution being moved, that it is expedient 
again to pass, and to send to the other House for its con- 
currence, any such bill, the question. shall be put whether the 
House will agree to the same ; and, on such resolution being 
agreed to, the bill to which it relates shall be forthwith sent to 
the other House for its concurrence, without any further ques- 
tion being put, or any debate allowed. 

The foregoing resolutions were transmitted to the Commons 
committee, with an intimation that, if they met with the con- 
currence of that committee, the Lords committee were pre- 
pared to agree to them ; and to give due consideration to any 
amendment that might be suggested therein. It was added, 
that the resolutions " would not, in any degree, fetter the dis- 
cretion of the House, or interfere with the passing of a bill in 
the ordinary manner, nor would they apply to any case where 
it was introduced in an amended form." In reply, the Lords 
committee were informed that the Commons committee would 
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not agree to the proposed resolutions, being of opinion that 
instead of furthering the prompt transactions of public busi- 
ness, they would have an opposite tendency; ^^and that, if 
common to both Houses, they would afford new facilities for 
retarding and postponing legislation." 

The Lords committee, on May 7, reported these proceedings 
to their own House. They referred to the regret, which had 
been so frequently expressed, " that bills have been sent up by 
the other House of parliament,, at so late a period of the 
session as to render it impossible to give them that full con- 
sideration which the public interests require ; " a complaint of 
long standing, as is " proved by the standing order of May 5, 
1668, and the subsequent proceedings of this House." But as 
the Commons committee had declined to agree to the plan 
devised by their lordships' committee, "for the reasons set 
forth in their report," the committee deemed it useless to 
prolong its sittings..^ 

Meanwhile, the Commons committee made their report. 
After recapitulating various improvements in the method of 
transacting public business, which they recommended for 
adoption by the House, they referred to the three resolutions 
above mentioned, which had been communicated to them by 
the Lords committee, and explained the reasons for which 
they had been unable to agree to them. They also noticed 
the " proposal made in the other House that a power should 
be given by statute to either House of parliament of suspend- 
ing (at any stage of proceeding) bills which shall have been 
passed by the other House, and of resuming such bills in the 
succeeding session at the precise stage where they had been 
dropped.'' They observed that " the objections to this pro- 
posal are grave and numerous ; " for that by it efficient legisla- 
tion would be retarded, and " the opportunities for re-consider- 
ing, improving, and amply discussing, important measures 
would be inconveniently abridged." 

^^Moreover, this suspending power in either House of 
parliament, if exercised at its own discretion, would be at 
variance with the prerogative of the crown." 2 In the bill 
introduced in the House of Lords in 1848, there was a pro- 
vision that the consent of the crown should be first duly 

* Com. Pap. i86i,v. 11, pp. 422-429. 
^ Ld. Colchester's Diary, v. i, p. 432. 
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signified to such suspension. This consent of the crown to 
the mode of deaUng with the bills not perfected by the con- 
currence of the " other branches of the legislature, would be a 
novelty at variance with constitutional practice, not to be 
defended by any necessity. The prerogative of the crown, 
in all cases where the rights, interests, and property of the 
crown are not specially affected, is limited to assenting to or 
rejecting bills which have passed both Houses. It is barred 
from all interference during the discussion of them in either 
House of parliament." For these reasons, the committee 
agreed with the committee of 1848, in thinking it unadvisable 
to sanction any such enactment.-^ 

In 1869, Lord Salisbury revived the consideration of this 
question in the House of Lords, by the introduction of a Bill 
to enable either House of parliament to suspend proceedings 
on a Bill in one session and to resume the same in the next. 
The Bill was read a second time ; ^ but, a few days afterwards, 
a joint committee of both Houses was appointed " to consider 
whether any facihties can be given for the despatch of business 
in parliament, especially in regard to the relations of the two 
Houses."^ 

This committee considered "that considerable expedition 
might be made in the progress of legislation, if more bills, 
especially those of a legal or ecclesiastical character, were to 
originate in the House of Lords:" but that "the arrange- 
ment of public business between the two Houses can only 
be left to the discretion of her Majesty's ministers." The 
committee, however, submitted copies of new standing orders, 
framed by Lords Eversley and Redesdale, and substantially 
approved by Sir E. May, to provide for the postponement of bills 
— sent up to the Lords too late for their due consideration — 
until the next session ; and for the re-introduction and summary 
passing of bills which had passed one House in the preceding 
session and had been dropped in the other (without having 
been actually rejected).* 

In 187 1, in view of the continued delays in sending up 

^ Ld. Colchester's Diary ^ v. i, pp. 439, 440. 
^ Hans. D. v. 194, pp. 588-620. 
3 lb. pp. 1309,1560. 
Com. Pap, 1868-9, V. 7, p. 173 ; Rep. Com®, on Despatch of business, 
pp. ill. iv. 21, 23. 
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important bills for the consideration of the Lords, Lord Grey- 
again urged the adoption of some plan of the sort,^ and in 
1875 a Commons committee on acts of parlia- Acts of 
ment recommended that, where all the clauses of parliament. 
a consolidation bill cannot be got through before the proroga- 
tion, the bill should be suspended till the ensuing session, 
and resumed where it had been left off. But, beyond the case 
of such bills, parhament still regards this project unfavourably, 
so far as public bills are concerned.^ 

The same committee recommended the adoption of a series 
of resolutions reported by them, for referring opposed 
opposed private bills to a joint committee of both private biiis. 
Houses, a method which they considered would introduce 
greater simplicity, and rapidity of proceeding, and a corre- 
sponding economy. This plan was considered in 1854, but 
was then deemed to be impracticable, because "it was sup- 
posed to be one of the privileges of the House of Commons 
that on joint committees the members of that House must 
be double the number of the Lords." " It is now well under- 
stood that the numbers from each House serving on joint 
committees should be equal." ^ 

Sir Erskine May, in his evidence before this committee, 
warmly advocated this novel procedure of a joint committee 
on opposed private bills. He said it was considered by a 
committee of the Commons in 1854^ and had it been then 
introduced, " would have saved the promoters and opponents 
of private bills many millions in costs." If this plan should 
be approved, it would be necessary, at the outset, to relax 
the privileges of the Commons, " so that all private bills could 
be introduced indifferently into either House, according to the 
desire of the parties who petition." He then proceeded to 
show, with great minuteness of detail, the probable advantages 
of this new machinery, and the mode of giving effect thereto, 
in both Houses.^ 

In 1872, Mr. Gladstone expressed a strong opinion in favour 

^ Hans, D, v. 207, p. 1079. 

2 Rep. Com. on Acts of Pari. 1875, v. 8, p. 213 ; Evid. pp. ii, 112, 
1 14. For papers and a discussion on this subject see Social Science.. Trans. 

1875, p. 185. ^ ^ 

3 Com, Pap, 1868-9, V, 7, p. 174. 
* lb. pp. 189, 199. 
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of joint committees of both Houses on private bills/ and in 
1873, when bills for railway amalgamations of great magnitude 
were to come before parliament, it was agreed, between both 
Houses, that such bills should be referred to a joint committee. 
In 1876 a joint committee of both Houses was appointed to 
report on the expediency of making further regulations con- 
cerning the admission and practice of parliamentary agents.^ 

3. The Relations between Crown and Parliament in 
Matters of Administration, 

^Freedom of speech in parliament is an essential part of 
the liberties of Englishmen. This privilege was 
mty'advt'e guaranteed by the Bill of Rights, and it includes 
the crown in a Hceuce to discuss all matters affecting the public 
any matter. ^eif^j.^^ whcthcr the Same have been formally com- 
mended by the crown to the consideration of parhament or not. 
From the time of Edward HI. to our own day, parliament has 
freely exercised the right of tendering advice to the sovereign, 
unasked, upon matters the final determination of which apper- 
tained to the sovereign alone. The House of Lords, as repre- 
senting the ancient Great Council of the realm, always possessed 
this right ; and, after the House of Commons arose, its position, 
as the Grand Inquest of the kingdom, justified it in claiming 
similar privileges. The two Houses of parhament collectively 
represent the whole community, and are the Great Council of 
the nation, while ** ministers are merely the council of the 
prince.'' ^ They are, therefore, entitled to approach the 
sovereign with advice or remonstrance upon all affairs of state, 
and in regard to every grievance under which any subjects of 
the realm may be suffering. But it is equally necessary to 
remember that parliament is designed for counsel and not 
for rule — for advice, and not for administration. There are 
some prerogatives with the exercise of which the Houses of 
parliament must ordinarily refrain from intermeddling, lest 

^ Hans, D. v. 209, pp. 155, 156. 

"^ lb. V. 230, pp. 316, 1767. Certain rules, the most recent of which 
were sanctioned by the speaker in March, 1873, were in force in the House 
of Commons, though the House of Lords had no such rules {Com. Pap. 
1876, V. 12, p. 541) until 1876 {Hans. D, v. 231, pp. 3, 319, 1061). For 
an able criticism of these rules, see Z. T'. v. 62, p. 295. 

3 Rt. Hon. C. W. Wynn, Mir. of Pari. 1835, p. 1583. 
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their intrusion should be equivalent to an unwarrantable inter- 
ference with executive functions. 

The true responsibility of ministers depends upon their 
freedom in exercising the lawful authority of the 
crown. Without freedom of action there can be of exe^cmive^ 
no genuine responsibility. It is this which renders ^^"^tio^s. 
it so essential to the successful working of parliamentary 
government that ministers should be sustained by a pre- 
dominant party in the legislature, who are prepared, on general 
grounds of public policy, to approve, their acts, and to assume 
a measure of responsibility for their conduct in office.^ De 
Lolme, in anticipating the events that would be likely to 
destroy the fair fabric of the English constitution, strikingly 
remarks that, " when the representatives of the people shall 
begin to share in the executive authority," the government will 
be overthrown.^ 

Great weight must necessarily be attributed to the opinions 
of either House of parliament on public affairs ; 
but, in ordinary circumstances, these opinions are tro°ikdby 
constitutionally expressed by the degree of support parliament, 
they consent to afford to the ministers of the crown in the 
conduct of the government. If the queen's ministers possess 
the confidence of parliament, it is inexpedient and unwise, as 
a general rule, to interfere with their decisions in regard to 
the details of administration, except in cases wherein it may 
appear that the public interests have been injuriously affected 
by the action of ministers. 

The abstract right of parliament, in this matter, has been 
asserted by the best constitutional authorities. Thus Lord 
Russell says : " The two Houses of parliament constitute the 
Great Council of the king, and upon whatever subject it is his 
prerogative to act it is their privilege and even their duty to 
advise. Acts of executive government, however, belong to 
the king." ^ And of the House of Commons Burke says : " It 
is their privilege to interfere, by authoritative advice and 
admonition, upon every act of executive government, without 
exception."^ In 1784 the House of Commons resolved — in 

» Ed, Rev, V. 108, p. 285. 

2 De Lolme, Const, pp. 439-450 ; and see Cox, Inst, p. 3. 
^ Russell, Eng, Const, p. 151. 

* Rowlands, Eng, Const, p. 498 ; see also W)mn, in Pari. Deb. N.S., 
V. 2, p. 369. 



Hosted by Google 



15^ PARLIAMENTARY GOVERNMENT. 

conformity with the report of a select committee to search for 
precedents on the subject :—'' That it is constitutional and 
agreeable to usage for the House of Commons to declare their 
sense and opinions respecting the exercise of every dis- 
cretionary power which, whether by act of parliament or 
otherwise, is vested in any body of men whatsoever for the 
public service." ^ 

In 1788, on a motion for inquiring into the conduct of the 
Right of admiralty in a certain matter, Mr. Pitt (the prime 

inquiry. minister), said : " That the House had a constitu- 

tional power of inquiring into the conduct of any department 
of the government, with a view either to censure or punish- 
ment, was unquestionable ; and, whenever a case was made out 
strong enough to warrant a suspicion -of abuse that deserved 
either censure or punishment, he should ever hold it to be 
the indispensable duty of the House to proceed to inquire."' 
Mr. Fox, on the same occasion, remarked, that "it was the 
constitutional province and the undoubted duty of the House 
to watch over the executive departments, and where they had 
cause to suspect abuse,- to institute an inquiry, with a view 
either to censure or punishment."^ In 1809, the irregular 
promotion of Lord Burghersh to higher military rank, contrary 
to the prescribedregulations, was complained of in the House 
of Commons, and notwithstanding the claim of the secretary 
for war (Lord Castlereagh) that ''it was part of her Majesty's 
prerogative, as the undoubted head of the army, to dispense 
with his own regulations when he thought proper;" it was 
insisted, on the part of Lord Temple, that "the House of 
Commons had over that, as well as over every other branch 
of the royal power, a privilege to inquire and control." 
Whereupon, on a division, ministers were defeated, and com- 
pelled to cancel the objectionable promotion.^ 

It is now an acknowledged principle that " every act done 
by the responsible ministers of the crown having any political 
significance is a fit subject for comment and, if necessary, for 
Rihtofthe ^^^^^^^ ^^ either House of parliament."^ The 
Commons to Housc of Commons, says May, ''has a right to 
crown ^^^ advise the crown even as to the exercise of the 
prerogative itself; and should its advice be dis- 

* Pari, Hist.y, 24, pp. 534-571. ^ lb. v. 27, pp. 277, 281. 
' Fonblanque, Life of Gen, Burgoyne, p. 458 n, 

* Lords Derby and Russell, Hans, D, v. 171, pp. 1720, 1728. 
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regarded it wields the power of impeachment, and holds the 
pursestrings of the state." ^ 

But it is evident that these extraordinary powers of inter- 
ference ought not to be evoked except upon special ^vhen neces- 
necessity ; as a general principle, parliament should sity requires. 
confide in the discretion of the responsible advisers of the 
crown, who are the trustees of the royal prerogative, for the 
rightful administration of the same. So long as parliament 
continues its confidence in ministers^, it ought to be willing to 
leave the exercise of the prerogative in their hands, unfettered 
by restrictions in regard to its exercise, and should ordinarily 
refrain from interference therewith. The general responsibiUty 
of ministers for the wisdom, policy, and legality of the measures 
of government should be sufficent guarantee, in all ordinary 
cases, for the faithful discharge of the high functions entrusted 
to them. In fact, '* the ministry of the day are responsible 
for everything that is done in any department of the state ; " 
and, while "it is true that the House of Commons ought to 
have a control and supervision over every such department, 
its functions are those of control, not of administration." ^ 
" The House can interfere with great advantage in prescribing 
the principles on which, the executive government shall be 
carried on ; but beyond that it is impossible for the legislature 
to interfere with advantage in the details of the administration 
of the country." ^ 

Any direct interference, by resolution of parliament, in the 
details of government is inconsistent with and subversive of 
the kingly authority, and is a departure from the jnterference b 
fundamental principle of the British constitu- parliament in 
tion, which vests all executive authority in the government, 
sovereign, while it ensures complete responsibility 
for the exercise of every act of sovereignty. Experience 
has uniformly demonstrated the unfitness of large deliberative 
assemblies for the functions of government. The intrusion 

* May, Const Hist, v. i, p. 458. 

2 Palmerston, Hans, D, v. 150, p. 1357 ; and lb, v. 164, p.' 999; and 
see Prof. Austin's observations on this point, Plea for the Co7istitution, 
p. 24. 

^ Cobden, Hans, D, v. 176, p. 1909. See also Lord Russell's observa- 
tions in his Life of Fox, v. 3, p. 311 ; Rep. Com®. Board of Admiralty, Co7n. 
Pap, 1861, V. 5, pp. 335, 363; Evid. 2612, 2905 ; Fitz- James Stephen on 
Pari. Govt, in Con, Rev, y„ 23. 
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of parliamentary committees into matters which appertain to 
the jurisdiction of the executive government is equally to be 
deprecated, as it tends inevitably to the overthrow of all 
genuine responsibility, and the substitution instead of an 
arbitrary tyrannical power, ^ During the reign of Charles I. 
the Long Parliament assumed, on the part of its committees, 
various executive functions ; but this is admitted to have been 
a usurpation, and it is now acknowledged without dispute that 
all acts of administration belong exclusively to the crown. 

Accordingly, no resolution of either House of Parliament 
Interference of which attempts to adjudicatc in any case that is 
parliament. within the provincc of the government to determine 
— or to define the mode in which any prerogative of the 
crown should be exercised — has of itself any force or effect. 
If it be intended merely to express the sense of the House 
upon some objectionable system, practice, or act of adminis- 
tration, or to complain of an existing grievance and suggest 
a remedy, parliament is perfectly competent to entertain and 
pass a resolution on the subject, or to approach the crown, by 
address, with advice upon the same. It then becomes the 
duty of the government to give respectful consideration to the 
matter, but nevertheless to decide upon the course to be 
followed on their own responsibiUty. Sometimes, indeed, the 
government themselves invite the assistance of parHament to 
institute, by means of select committees, inquiries into questions 
of administration, for the purpose of obtaining the fullest 
information to enable them to accomplish some desirable 
reform ; or express their wiUingness to be guided in a particular 
matter by the general sense of parliamentary opinion. But 
where the government deprecate interference, or refuse to 
concur in any such recommendation, the persistence of the 
House therein would either amount to an infringement of the 
royal prerogative, or it would be tantamount to a vote of 
censure upon the existing administration. And it would be 
highly irregular to confer supervisory or administrative duties 
in matters of public concern upon private members of either 
House of .parliament. 

"The limits," says May, "within which parliament, or 
either House, may constitutionally exercise a control over the 

* See the injurious operation of Standing Co^l^ in the U.S. Congress, 
North Am* Rev, v. Ii8, p. 12. 
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executive government have been defined by usage upon 
principles consistent with a true distribution of Limits of 
powers in a free state and limited monarchy, parliamentary 
Parliament has no direct control over any single <^°^^^°^* 
department of the state. It may order the production of papers 
for its information ; it may investigate the conduct of public 
officers and may pronounce its opinion upon the manner in 
which every function of government has been or ought to be 
discharged; but it cannot convey its orders or directions to the 
meanest executive officer in relation to the performance of his 
duty. Its power over the executive is exercised indirectly, 
but not the less effectively, through the responsible ministers 
of the crown. These ministers regulate the duties of every 
department of the state, and are responsible for their proper 
performance to parliament as well as the crown. If parliament 
disapprove of any act or policy of the government, ministers 
must conform to its opinion or forfeit its confidence. In this 
manner the House of Commons, having become the dominant 
power of the legislature, has been able to direct the conduct 
of the government and control its executive administration 
of public afifairs, without exceeding its constitutional powers." ^ 
" Every measure of the ministers of the crown," says Lord 
Grey, " is open to censure in either House ; so j^j^jg^gj.5 
that when there is just or even plausible ground for accountable to 
objecting to anything they have done or omitted parliament. 
to do, they cannot escape being called upon to defend their 
conduct. By this arrangement, those to whom power is 
entrusted are made to feel that they must use it in such a 
manner as to be prepared to meet the criticisms of opponents 
continually on the watch for any errors they may commit, and 
the whole foreign and domestic policy of the nation is sub- 
mitted to the ordeal of free discussion." ^ 

4. Practice of Parliament in the Appointment of Select 
Committees, 

Of late years it has become a frequent practice in both 
Houses of parliament to appoint select committees select com- 
to take evidence and report upon important public ^^^l^^ ""^ 
questions, upon which precise information is questions. 

1 May, Const. Hist. v. i, p. 457. ^ Pari Govt. p. 20. 
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needed, with a view to legislation.^ It is also desirable, 
and in accordance with constitutional practice, that select 
committees should be appointed, from time to time, to 
examine into the constitution and management of the various 
departments of state.^ But parliament is sometimes invited to 
institute inquiries, by a select committee, into matters which 
are strictly within the province of the executive government to 
determine ; a proceeding which tends to shift the labour and 
responsibility of administrative functions more and more from 
those to whom it properly belongs; and to increase, in equal 
proportion, the power and influence of the House of Commons 
in details of government.^ 

When restricted in their inquiries within constitutional 
limits,^ select committees are often very serviceable, in bring- 
ing members tO' a common agreement upon great public ques- 
tions upon which legislation, founded upon an impartial 
investigation of facts, is necessary. Such committees are 
usually appointed either at the suggestion or with the direct 
approval of the government, and are composed of a fair pro- 
portion of leading men from both sides of the House, including 
members of the existing and of former administrations, in 
order that, as a general rule, the balance of parties may be 
maintained, and the feeling of the House represented thereon.^ 
In the appointment of select committees, it is the usage that a 
majority of one should be given to that side which possesses 
the majority in the House itself. But it is not customary 
" that minute attention should be paid to the representation of 
the three kingdoms." ^ Men should be selected to serve on 
public committees who, from their abilities, experience, or the 
special interests they represent, are peculiarly qualified for such 
service. "^ As a rule, " strong partisans on each side are know- 

* Hans. Z>. V. 214, p. Iii6i 

^ Mr. Gladstone, lb, v. 203, p. 1613-. 

^ See the objections taken to the appointment of a committee of inquiry 
into the existence and best means of suppressing unlawful combinations in 
Ireland, which nevertheless was agreed to. But the order of reference was 
afterwards discharged,, and another order substituted, more in accordance 
with constitutional precedent (see Com, Jour. 1871, pp. 66, T}^). 

* See Mr. Disraeli, on this point, in Hans. D. v. 161, pp. 1866-1868; 
Mr. Cobden,.7?. v. 176, p. 1908; Mr. Lowe, lb. v. 182, p. 158. 

* lb. V. 202, p. 596, 

^ Mr. Gladstone, Hans, D, v.- 199, p. 795; v. 204, p. 11 12; v. 206, 
p. 111-7; V. 209, p. 1 120. 7 y^. p. i^^j p, 124, 
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ingly and advisedly chosen, in order that truth may be elicited 
from the conflict of opposite and possibly interested opinions. 
If such committees consisted wholly of impartial men, their 
investigations would be most unsatisfactory." ^ 

After taking evidence from every available source, the com- 
mittee reports the same to the House, generally with observa- 
tions embodying practical suggestions, which they submit for 
the consideration of the government. It then becomes the 
duty of the administration to consider these propositions, to 
subject them in turn to careful scrutiny, and to decide, upon 
their own responsibility,^ to what extent, and in what way, the 
proposed reforms can be carried out, in conformity with the 
general principles upon which the public service is conducted.^ 

5. Practice in regard to the Granting or Withholding of 
Information by the Executive. 

The rule which forbids any encroachment by 
parliament upon the executive authority of the g?ven"to^°" 
crown has a further application, to which our ^^th^dd?^'^^ 
attention must now be directed. 

It is imperative that parliament shall be duly informed of 
everything that may be necessary to explain the policy and 
proceedings of government in any part of the empire ; and the 
fullest information is communicated by government to both 
Houses, from time to time, upon all matters of public con- 
cern. For it is in parliament that authoritative statements are 
made, or information given, by ministers upon public questions ; 
and no action in parliament should be based upon declarations 
of policy made elsewhere.^ 

Considerations of public policy, and a due regard to the 

^ Sec^. Sir G. C. Lewis, Hans. D. v. 162, p. 1012 ; and see lb, v. 187, p. 
1364. But in 1872 it was considered desirable to exclude any direct repre- 
sentation of railway companies upon a select committee which had to 
inquire into the subject of the Amalgamation of Railway Companies {lb. v. 
209, p. 944)- ^ ^' V. 235, p. 1478, 1725. 

3 Rep. Gom^ Diplomatic Service, Com, Pap. 1870, v. 7, pp. 420, 421 ; 
Evid. 1767-1770; lb. 2nd Rep. 1871, v. 7, p. 359; Hans. D, v. 161, pp. 
496, 817 ; lb, V. 168, pp. 626-633 ; V. 173, p. 1239 ; v. 235, p. 1478. In 
1850 the Commons addressed the crown to appoint a commission to follow 
up certain inquiries instituted by a Sel. Com®. Com. f. 105, p. 85. 

* Hans. D, v. 230, p. 1814. 
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interests of the state, occasionally demand, however, that 
Information information sought for by members of the legis- 
withheid. lature should be withheld, at the discretion and 
upon the general responsibility of ministers. This principle is 
systematically recognized in all parliamentary transactions: 
were it otherwise, it would be impossible to carry on the 
government with safety and honour. Whenever it is declared, 
by the responsible servants of the crown, that any information 
sought for in parhament could not be suppHed without incon- 
venience to the public service, or for other sufficient reasons, 
the House refrains from insisting upon its production.^ And 
Information ^^ ^^^ govemmcut objcct to producc any docu- 
l^^n and ments, on the ground that they are of a private and 
•^ ^ confidential description, it is not usual to insist 
upon their being furnished,^ except under peculiar and impera- 
tive circumstances.^ 

In like manner, if the government declare that a discussion 
Prejudicial! ou any particular subject could not take place 
debate.:, without inconvcuient and injurious consequences 

to the public service,^ or without eliciting expressions of 
opmion from the ministry, or from members generally, which 
It would be premature and prejudicial to make known,^ the 
debate ought not to proceed. 

It would, moreover, be highly irregular to communicate to 
Premature parliament copies of despatches addressed by a 
of dutches'"'' ^^^^^^^^y ^^ state to the governor of any British 
o espa c es. dependency, until the receipt thereof had been 
acknowledged by the person to whom they were addressed.^ 
But It IS contrary to the respect due to parhament to commu- 
nicate, beforehand, to the pubhc, through the press, important 

J Mir of Parl.i^2f, p. 109 ; 1833, p. 626 ; 1836, p. 971 ; 1837-8, p. 
658 ; and see Ld. Derby in Hans, D, v. 173, p. 1055. "^ "" ' :>/ » P 

.^.^'V^^""^' '^^J' P- ^r^' '?35, p. 1634; 1838, p. 5999; 1840, p. 
1 130 ; Hans. D, v. 163, p. 822 ; lb, v. 230, p. 422. 

^ See Ld. Hatherton's Memoir on the occurrences in 18^4, pp. q-^-qi; • 
Mir. of Pari 1831, p. 524. ^^ ^^ ^^ ' 

* Hans. D. v. 128, pp. 1420-1429. 

! ^i^* ^f^^^^' 1831, pp. 1 109, 1184; Hans. D. v. 195, p. ic^^. 

« Mzr. of Pari. 1838, p. 5824; 1840, p. 1710; Hans.D. v 208, p. 
954 ; but see lb. v. ^^, p. 669, In 1854 the government consented to lay 
betore parliament copies of instructions that had been, " or hereafter might 
be issued, to commanders of the Arctic Searching Expedition {lb. v. 132, 
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information intended for the use of parliament.^ Although it 
is not unusual to furnish the press with advance copies of 
official reports, with a view to give early publicity to such 
documents.^ 

'^ The system of laying upon the table of the House reports 
from officers addressed to particular departments j^^ ^^ ^^ 
of the executive government is most objection- reports 
able." 3 And the House ought not to insist " upon <^o"fidentiai. 
the production of papers and correspondence which concerned 
the preparation and preliminary consideration of measures.'' ^ 
If the House were to insist upon the production, of such docu- 
ments, " instead of the government getting, wh^t we get now, 
confidential reports, containing the most minute details of the 
opinions of officers, given frankly and freely, for the heads of 
departments, we shall have a system of reports framed for lay- 
ing upon the table of the House of Commons, and those will 
be accompanied by ' confidential reports for the head of the 
department alone.' " ^ " There have been cases in which 
reports of a confidential character from officers of the govern- 
ment have been laid upon the table of the House, to prepare 
the public mind, and also that of parliament, to consent to 
some large measure, or perhaps some considerable vote of 
public money ; but, generally, I think it is a course which the 
House ought not to sanction." ^ 

The administration have refused to concur in motions for 
the production of papers, whether by order or upon ^^^^ 
an address to the crown, on the ground that there are refused by 
was no public officer whose duty it was to furnish ^^^^^sters. 
the required information.'^ In these circumstances, " it is par- 
tiuclarly desirable that the House should make no such orders . 
without, at the same time, determining by what means they 
shall be carried into execution." ® 

Returns are sometimes refused on account of their volumi- 
nous character, and the length of time it would take to prepare 

1 Hans. D. v. 131, pp. 637, 641, 759, 875. « 7^^ v. 231, p. 972. 

' Lord C. Paget (Sec. to the Admir.), Hmis. D. v. 177, p. 961. 

* Mr. Disraeli, lb. v. 193, p. 1273. 

^ lb. V. 177, p. 1402 ; and see p. 1455. 

® Mr. Disraeli, lb. v. 178, p. 154. 

' Mir. of Pari. 1830, p. 24; 1830-31, p. 50; 1831-32, p. 3254. 

« The Speaker, lb, 1836, p. 887. 
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them.i In order to obviate this objection, " it is very desirable 
that members, before moving for very voluminous returns, 
should communicate with the department possessing the infor- 
mation, when it might be supplied in a much smaller compass." 
Sometimes returns which are not of sufficient general impor- 
tance to be supplied at the public expense are granted when 
the member asking for the return, or others interested therein, 
undertakes to defray the cost of obtaining, or of printing, the 
same, or both charges.^ It is not customary, however, to 
Cost of object to motions for returns merely on account of 

furnisWng the troublc and expense to individuals that would 
parikment. ^^ occasioncd by their production, notwithstanding 
that there may be no funds available for the re- 
muneration of the persons employed in the execution of the 
order.^ In fact, it has been the practice of parliament to 
order from public officers, of various grades^ returns which they 
were not required by law to furnish, and for which no remunera- 
tion was provided. *' That might be considered a customary 
right exercised in the public interests ; '' and although, upon 
rare^ occasions, some remuneration has been given to the 
parties employed, in order to accelerate their labours, yet '' no 
public officer has any right to refuse to obey an order of the 
House until he shall be paid ; the question of remuneration 
must not be raised between him and parliament." " Every 
public officer holds his situation under the control of parlia- 
ment, and he is bound to give information." It is for the 
executive government afterwards to decide whether he has 
any claim for compensation for such a service.^ 

The queen's ministers are not only the rightful guardians of 
Papers con- ^^^ prerogatives of the crown in parliament, but it 
cerning private also dcvolvcs upon them to protect the hberty of 
the subject, and the interests of private individuals 
and associations, who have no direct representation therein, 
from the assumption by parliament of arbitrary and unjusti- 

^ Mir. of Pari. 1837, p. 60 1. 

^ lb. 1829, p. 1900. 

^ Hans. D, v. 197, p. 1887. 

^ Mir. of Pari. 1830, sess. 2, p. 501. To pay the expense of preparing 
returns to the secretary of state or to parliament out of county rates has 
been declared to he illegal {lb. v. 1834, p. 3331 ; 1835, p. 245 ; lb, 1841, 
p. 2014. 

\Ib. 1841, p. 2199 ; 1835, p. 1700; Hans. D, v. 182, pp. 1644, 1775. 
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fiable authority.^ On this principle the government have 
uniformly resisted all attempts, on the part of either House, to 
obtain, whether by their own order or through an address to 
the crown, any documents or information concerning the affairs 
of private individuals,^ or to sanction the appointment of com- 
mittees to inquire into private and personal affairs,^ unless 
presumptive proof of delinquency, calling for parliamentary 
investigation, could be shown.* This rule includes the case 
of private educational institutions not being in the receipt of 
public money .^ It has even been held to apply to Private 
the affairs of private companies^ and of " public companies, etc. 
institutions which are not in receipt of assistance from public 
funds." ^ But it was distinctly laid down by Sir Robert Peel 
and Lord John Russell, in the case of the Royal Academy, 
that the inquisitorial jurisdiction of parliament p ,. 
could not be limited to such "public institutions'' andpri^l^e 
only as were the recipients of public money ; but co^^po^^^tions. 
that " when an institution is established to assist in promoting 
the cultivation of the arts, or other strictly public object, it 
could not be denied that the House had a right to inquire into 
its affairs, even though it did not receive public aid," ^ And 
on a later occasion it was declared by Sir Robert Peel that, 
** where parliament has given peculiar privileges to any body of 
men [as,^ for example, banks or railway companies], it has a 

^ See the debate in the House of Commons on the Ancient Monuments 
Bill, Hans. B, v. 218, pp. 579-595. For the constitutional doctrine in 
the United States as to the sacredness of private rights, see Judge Miller's 
decision, in 1874, 20 Wallace Sup. Ct. Rep. p. 662. 

2 Mir. of Pari. 1830, p. 449; 1831, p. 193; 1833, p. 1614; 1836, 
p. 125 ; Hans. D. v. 199, p. 998. Ministers will often require motions 
asking for information affecting a particular class of individuals to be made 
numerical, instead of nominal, in order to screen private persons from 
unnecessary publicity {Jb. v. 169, p. 1581 ; lb. v. 218, p. 2025; v. 232, 
p. 634). 

' lb, v. 201, p. 71. 

* Mir. of Pari. 1831-2, p. 1237; 1840, p. 2053. 

« lb. 1836, p. 873 ; 1840, p. 1772. 

6 A 1837-8, p. 3672; Hans. D. v. 73, p. 1759. See debates in 
the House of Commons on May 23, 1876, on a motion for an address 
for detailed statements of the property, income, and expenditure of the 
City of London Guilds or Companies; and on April 10, 1877, on a motion 
in favour of the introduction, by ministers, of some bill to empower the 
crown to inquire into the same. 

' Mir. of Pari. 1839, pp. 4238, 4503 ; Hans. D. v. 229, p. 295. 

^ See the proceedings in the House of Lords, in regard to an order that 

VOL. II. M 
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right to ask that body for information upon points which it 
deems necessary for the public advantage to have generally 
understood." The great point to be aimed at in such inquiries, 
he considered to be " that, while you extract all the informa- 
tion the pubUc require to have, you should, at the same time, 
avoid all vexatious interference in the details of the business of 
the respective undertakings." ^ . 

Again, no motion for papers should contain argumentative 
matter, or should assume facts of which the House was not 
officially cognizant.^ 

It is " the rule of parhament, that no papers shall be laid on 
the table of either House, unless some sufficient 
gfoulTfoT"^ reason has been stated for their production." « It 
ordering [q irrcgular to move for the production of papers 

papers. merely to further the interests or views of private 

persons, or except for the purpose of founding, or facilitating, 
parHamentary proceedings.^ Government have refused to 
grant papers, " unless it be intended to found some proceed- 
ings upon them." ^ 

The foregoing pages, it is hoped, will serve to explain more 
clearly the constitutional position of parliament in 
fe^'gTd'Sfthis regard to the prerogative of administration. With- 
prerogative. ^^^ denying the abstract right of either House to 
address the crown, or to institute inquiries by select com- 
mittees, upon any matter, they will show the great pubHc in- 

the corporation of the City of London should lay before the House a 
detailed account of their income and expenditure between certain years ; 
the corporation having applied to parliament for an act to enable them 
to increase their revenues, by imposing a tax on coals {Mir. of Pari. 1829, 

^^i ^IbSlAP^ *p. 4840 ; and see lb. 1828, p. 825. See further, in 
regard to the principle in question, showing the respect entertamed by 
both Houses for private rights, lb. 1837, pp. 787. 997» 1030 ; 1838, 
p. 5400; 1839, p. 3421 ; Hans. D. v. 74, P- 25 ; v. 131, PP- I35» 785 ; 
V 156 p 1 103. And on the general question of the power of parliament 
to compel the production of documents, see Smith's Pari. Remembrancer, 
i860, p. 29. ' Hans. D. V. 218, p. 2023. 

2 Ld. Melbourne, Mir. of Pari. 1838, p. 5387. 

* Jb. 1831, p. 2248 ; 1833, p. 547. ^ ^^ . ^ . , . 

* lb. 1839, p. 4422. But see the following cases, wherein members of 
parliament, being in possession of valuable statistical or other information, 
obtained orders, or addresses, for the production of the same, to one or 
other Houses of parliament \lb. 1830, sess. 2, p. 416; 1838, p. 5273; 
1839, P- 4372). 
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convenience attending an attempt on the part of parliament to 
interfere with the ministers of the crown in the details of 
government, the inexpediency of applications for documents 
which the responsible advisers of the crown consider it impera- 
tive to withhold, and the unwarrantable nature of any intrusion 
by parliament into the private affairs either of individuals or of 
corporate bodies, without just cause. So long as any existing 
government retain the confidence of parliament, it is unsafe 
and unwise, as sl general principle, to interfere with them in 
matters of administration. Those who are directly responsible 
for the conduct of public affairs are they who possess the neces- 
sary information for the proper discharge of the same. Parlia- 
ment exercises a direct control over the ministers by whom all 
public affairs are transacted. It has a right to inquire into 
every grievance or abuse of power, whether on the part of 
those ministers or of any other public functionary. It may 
also express its opinion in regard to any act of government ; 
and it not unfrequently happens that the mere declaration of 
opinion in parliament upon some objectionable departmental 
regulation, unaccompanied by any formal motion, suffices to 
induce the government to modify their plans, conformably to 
the views entertained by the House. ^ But all this is very 
different from an attempt on the part of the legislature to 
usurp the functions of the executive, or from the endeavour by 
the House of Commons to compel the adoption of their 
opinions upon a question of administration, irrespective of 
those of the government or of the other chamber ; a proceed- 
ing which must tend to destroy the harmony which should 
exist between the different powers in the state, and to transfer 
the executive authority from the hands of responsible ministers 
to those of an irresponsible and uncontrollable democracy.^ 

^ See the case of the treasury warrant respecting unpaid letters, 
discussed in the House of Lords on February 22 and 24, 1859, 

2 See remarks on this head in Stockmar's Mem. v. 2, pp. 449, 545. 
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CHAPTER II. 

THE CONTROL OF PAllLIAMENT OVER THE EXECUTIVE. 

While parliament is constitutionally debarred from inter- 
fering, by order or resolution, with the ordinary 
tx^^di routine of government, except for the purpose of 
authority. expressing an opinion as to the expediency of any 
particular proceeding, or line of policy, it is otherwise if the 
crown itself attempts to encroach upon the functions of parlia- 
ment, and endeavours to accomplish by its own action that 
which cannot lawfully be effected, except with the sanction and 
co-operation of parliament It is then the duty of parliament 
to interpose, and to call to account the ministers of the crown 
who are responsible for the abuse or excess of executive 
authority. In like manner, if any individual minister is guilty, 
in his official capacity, of any illegal or oppressive act, it is the 
privilege of the injured party to apply to parliament for redress ; 
and the matter of complaint being substantiated, parliament 
will hold the offending minister personally responsible for his 
misconduct. 

There are certain forms of procedure, of ordinary occurrence 
in the administration of pubhc affairs by the ministers of the 
crown, which need to be strictly confined within constitutional 
limits, lest they should become the instruments of oppression 
or misgovernment. These are: (i) The issue of orders in 
council and royal proclamations ; (2) the issue of minutes of 
committees of council, and other departmental regulations ; 
(3) legislation by public departments ; and (4) the entering into 
contracts by government departments for the public service. 
The proper limits of executive authority in relation to each of 
these administrative acts will be briefly explained. We shall 
then proceed to define the responsibility which attaches to 
individual ministers of state for personal acts of misconduct in 
their official capacity. 
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I. Authority of the Croivn in the Issue of Orders in Council 
and Royal Proclamations. 

The legislative function properly belongs to parliament, and 
no single branch thereof may legislate without the ^Amxt^^ 
concurrence of the other two. The executive has authority of 
a limited power of legislation by order in council ^^^ executive. 
and rules framed by departments of state, but only where the 
exercise of such power has been authorized or sanctioned by 
parliament. It is a fundamental law of the English constitu- 
tion, that the sovereign can neither alter, add to, nor dispense 
with, any existing law of the realm.^ 

This important point was first established beyond dispute in 
the reign of James I., by the proceedings in parlia-^ Orders in 
ment upon the case of Bates, an English merchant, council. 
who refused to pay a duty on currants imported into the 
country from abroad, which duty was sought to be levied by 
the sole authority of the king. The Court of Exchequer, in 
1606, sustained the claim of the crown; but, when the matter 
was discussed in the House of Commons, it was shown that 
this decision was contrary to the provisions of the Great 
Charter, and therefore void. It was further alleged that the 
sovereign could not, without the assent of parlia- taxation by 
ment, impose a duty on any article of merchandise the crown 
imported into or exported from the country ; or, in ^"^^^^* 
fact, any duty whatsoever either upon foreign or domestic 
commodities, whether in time of war or peace. The conclu- 
sions arrived at upon this occasion were embodied in a petition 
of grievances, which was addressed by the House of Commons 
to the king, in the year 16 10, and favourably received by his 
Majesty.^ 

This important doctrine was confirmed, in the following 
reign, by the celebrated case of Rex v, Hampden, wherein, not- 
withstanding that the contrary doctrine was asserted by a 
majority of the judges, pariiament annulled the judgment, and 
by the Statute i6 Car. I. c. 14 declared that the sovereign can- 
not, without the consent of parliament, assess or levy ship- 
money upon the subject^ 

1 Thomas, Leading Cases in Const. Law, pp. 5, II. 

2 Broom's Const. Law, pp. 247-305. * See Lh, pp. 306-370, 404-408. 
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Following the example of the Church of Rome, the 
sovereigns of England, from an early period, claimed the right 
to dispense with the laws of the land, by the issue of pro- 
clamations, and by making grants or decrees, " non obstante 
any law to the contrary." In this way they assumed a power, 
virtute coroncdy to dispense with existing laws, or with the 
penalties consequent upon a breach of them; or else they 
undertook to dictate to the people in respect of matters 
indifferent, and in regard to which perfect liberty of action 
ought to have been allowed.^ The current of authority 
indicates that the prerogative of dispensing by non obstante 
with Acts of Parliament was, subject to certain restrictions, 
recognized in former times as vested in the crown, and was 
repeatedly exercised during the sixteenth and seventeenth 
centuries. The use and abuse of this prerogative occasioned 
repeated conflicts between the crown and parliament and the 
courts of law, and eventually cost King James II. his crown. ^ 
This branch of the royal prerogative was finally annihilated 
by the Bill of Rights, which declared that '^ the pretended 
power of suspending of laws, or the execution of laws, by 
regal authority, without consent of parliament, is illegal;" 
and that " the pretended power of dispensing with laws, or 
the execution of laws, by regal authority, as it hath been 
assumed and exercised of late, is illegal.'' "Since then no 
one has presumed to advocate the existence of a dispensing 
power, in any circumstances whatever, as inherent in the 
crown." ^ 

From the epoch of the revolution of 1688, whenever the 
Orders or crowu has Ventured, upon occasions of public 
proclamations, emergency, to issue royal proclamations or orders 
in council, which appeared to sanction any departure from the 
laws of the land, the necessity for such a proceeding on the 
part of government has been narrowly investigated by parlia- 
ment; and when it has been shown to have been illegal, 
although justifiable, acts of indemnity have been passed, to 
exonerate all persons who have advised or carried into execu- 
tion the same.* Legislation of this kind is a parliamentary 
acknowledgment of the principle that, in times of danger or 

^ Cases cited, Broom, pp. 375-396. 

2 lb. pp. 494-507 ; Stubbs's Const, Hist. v. 2, p. 580. 

' Broom's Const, Law, pp. 507, 508. * lb. pp. 379 n. 508 n. 
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emergency, the crown, acting under the advice of responsible 
ministers, may properly anticipate the future action of parlia- 
ment, by a temporary suspension of certain classes of statutes.^ 
Although the crown has no constitutional right to issue any 
such orders or proclamations, yet, in the words of Sir Robert 
Peel, ** Governments have assumed, and will assume, in 
extreme cases, unconstitutional power, and will trust to the 
good sense of the people to obey the proclamation, and to 
parliament to indemnify its issuers." 2 

Nevertheless, with the important Hmitations above referred 
to, considerable powers are still inherent in the orders in 
sovereign in council; and express authority for council. 
the issue of orders in council is frequently conferred upon the 
crown by legislative enactment " A large proportion of what 
may be called the details of legislation rests upon the authority 
of orders in council, some of which are issued by her Majesty 
in virtue of her prerogative, while others derive their force 
from the provisions of acts of parliament." It is competent 
to a court of justice to inquire into the validity — or accuracy, 
in the statement of alleged facts— of an order in council, duly 
passed and gazetted." As examples of the variety and im- 
portance of the subjects to which this form of quasi-legislation 
is applicable, it may be stated that orders in council, or royal 
proclamations which are usually issued in pursuance of the 
same, are promulgated for the assembling, prorogation, and 
dissolution of parliament; for declaring war; for confirming 
or disallowing the acts of colonial legislatures; for giving 
effect to treaties; for extending the terms of patents; for 
granting charters of incorporation to companies or municipal 
bodies ; for proclaiming ports, fairs, etc. ; for deciding causes 
on appeal ; for creating ecclesiastical districts or circuits for 
judicial purposes; for granting exemptions from the law of 
mortmain ; for the regulation of the Board of Admiralty, and 
of appointments to offices in the various departments of state ; 
for creating new offices, and defining the qualifications of 
persons to fiU the same ; and for declaring the period at which 

1 Cox, Eng. Govt, p. 29 ; Campbell's Chanc, v. 5, p. 267. 

2 Peel'siJ/m. V. 2, p. 131. ^ ^ „ -n .^ or,^ 

3 Attorney-General v. Bishop of Manchester, Z. R. 3 Eq. p. 430 » ana 
see Judge Ritchie in Windsor and Annapolis Ry. case, N<rva Scotia 
Equity Decisions^ v. i, p. 307. 
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certain acts of parliament (the operation of which has been 
left by the legislature to the discretion of the queen in council) 
shall be enforced.^ 

It is difficult to draw the line between what may and what 
WHen the ^.^^ ^^^ ^^ a-ccomplishcd by an order in councilj 
requSe thl without spccial legislative sanction. As a general 
parliament! P^^' ^^^ ordcrs lu couHcil restricting trade, unless 
issued under the authority of an act of parliament, 
or justified by reference to cases coming within the prerogative 
of war — and all orders suspending the operation of any statute 
—would require an act of indemnity. But, when duly 
informed by the crown of the proceedings had upon any such 
occasion, parliament has always been wilHng to indemnify the 
government for the timely exercise of authority for the public 
welfare, although it may have led to an overstepping of the 
constitutional limits of executive power. ^ 

So far as proclamations, as distinct from orders in council, 
Proclamations. ^^^ concemed, it is an indisputable branch of the 
royal prerogative to issue proclamations in refer- 
ence to the existing state of the law, warning those who may 
be likely to commit offences, encouraging respect for the law, 
and ofifering rewards for the apprehension of offenders. These 
documents are regarded as solemn expressions of the royal 
will, and are invariably issued upon the advice of responsible 
ministers. They are usually based upon orders in council, 
and are intended to promulgate decisions arrived at by the 
sovereign in council. Their exact force has been a matter of 
dispute, which even now cannot be precisely determined, since 
it labours under the uncertainty which affects all questions 
bearing on the limits of the prerogative. It is clear, however, 
that, while a proclamation cannot make a law, it can add force 
to a law already made.^ When the sovereign declares war 
against a foreign power, proclamations are usually issued, 

^ Rep. on the Privy Coun., Com. Pap. 1854, v. 27, p. 253; Rep. on 
Misc. Exp /^. i847-«, V. 18, pt. i, pp. 371, 377. The duration of the 
Endowed Schools Act, 1869, was limited to three years, with authority to 
her Majesty in council to renew it for another year without applying to 
parliament. The power was exercised by order in council in 1872 (Hans 
D. V. 212, p. 340; and see 40 & 41 Vict. c. 38). 

2 See cases cited in Lieber's Hermeneutics, 3rd ed. 1880, p. 6j n. 

3 See Forsyth, Const, Law, p. 180 n.-, Hallam, Const, Hist, v. i. 
p. 337. 
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materially altering the ordinary laws relating to trade, and 
imposing rules for the conduct of trade with neutrals or 
belligerents.^ Proclamations are also issued to fix the mode, 
time, and circumstances of putting into execution certain laws, 
the operation of which has been left to the discretion of the 
executive government ; 2 or for the purpose of making formal 
declaration of existing laws and penalties, and of the intention 
of government to enforce the same 3 or to appoint and direct 
the keeping of a day of observance, whether as a fast or 
thanksgiving. -But " proclamations have only a binding force 
when they are grounded upon and enforce the laws of the 
realm." ^ And to be valid in law they must be published in 
the official gazette of the kingdom.^ The king cannot authorize 
by proclamation the creation of an offence which is not a 
crime by the existing law; **for, if so, he might alter the law 
of the land by his proclamation."^ 

2. The Issue of Orders and Minutes of Council^ and other 
Departmental Regulations, 

The responsibility of ministers to parliament necessarily 
imphes the right of either House to express its Minutes of 
opinion as to the legality or expediency of any council. 
particular act of administration; and to proceed to call to 
account any minister of state who may have exceeded the 
limits of constitutional authority in the execution of public 
duty.® 

In the working of constitutional government, experience 
has proved that certain subordinate powers of legislation must 

^ See Cox, Inst, Eng. Govt. 28; Ed. Rev. v. 100, p. 192. 

2 Ex, gra. 6 Geo. IV. c. 78 ; Municip. Corp. Act of 1835 ; Health of 
Towns Act of 1848 ; Royal Titles Act of 1876. 

2 Coke, 3 Inst. 162. See Lords Debates, May 2, 1876, on the terms of 
the proclamation issued pursuant to the Royal Titles Act. 

* Act 40 and 41 Vict. c. 41. 

* Bowyer, Const. Law, p. 173; Att.-Gen. Collier, Hans, D, v. 203, 
p. 1370. 

^ See the debates, in 18 17, upon the circular letter of the secretary of 
state for the Home Department (Lord Sidmouth) to the lords lieutenants 
of counties, respecting the authority and duties of magistrates, in regard to 
blasphemous or seditious libels ; which letter was alleged to have been an 
interference with the ordinary course of justice, and an assumption by the 
executive of legislative power (May, Const, Hist, v. 2, p. 188). 
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be entrusted to almost every leading department of state. So 
long as these powers are exercised with the knowledge of 
parliament, and in direct subjection to its control, they can 
be more advantageously discharged by responsible ministers 
than if it were obligatory that they should emanate from 
parliament itself.^ For all such regulations are framed by 
a responsible minister, for the sanction of the crown. And 
Departmental ^^ premature interference therein ought to be 
regulations. attempted by either House.^ Minutes of council, 
departmental regulations, and other authoritative directions 
emanating from the heads of the principal executive depart- 
ments, must needs be frequently issued in regard to particular 
matters of administration, which require to be determined by 
competent authority, but it is essential that all acts of quasi- 

legislative authority, which may be performed by 
legfsktior ^ any department of state, shall be within the limits 
wiamlnt? ^° defined and prescribed by parliamentary enactment ; 

and also that, whenever either the expenditure of 
public money, or other great public interests, are concerned 
in the matters thus disposed of, an opportunity should be 
afforded to parliament of expressing its opinion upon the 
same, before the government proceed to take action thereon. 

3. Legislation by Public Departments, 

(a) Public Legislation, 

The constitutional control of parliament over the exercise of 
legislative powers by ministers of state, executive 
pSilment departments, and other public bodies, being ad- 
over executive mitted, it is evident that there is an undeniable 

legislation. ' . . . ,^ ,_, 

. advantage m the practice itself. The proper limits 
within which such powers may be exercised having been pre- 
scribed by statute with directions that all such minor or pro- 
visional legislation shall be duly submitted to parliament — 
either for tacit approval or direct ratification — it is often ex- 
pedient to entrust the settlement of details of practical legis- 
lation, requiring special or local knowledge, to the public 

* See the Evid. of the Rt. Hon. R. Lowe, H. A. Bruce, and C. B. 
Adderley, and of Lord Granville, before the Com®, on Education, Co?n, 
Pap, 1865, V. 6, pp. 54, 55, 68, 71, 72, 76, 153. 

2 Hans, D, v. 157, p. 342. 
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department immediately concerned. By this means the benefit 
of local experience is obtained in the determination of such 
questions, and — especially where the consent of parties in- 
terested has been freely given — parliament is reHeved from 
the consideration of matters which may be troublesome to 
decide, without infringing upon local interests. 

In Mr. Gladstone's address to the electors of Greenwich on 
January 23, 1874, announcing the dissolution of parliament, 
and again offering himself for re-election, he remarks that 
" the duties of parliament have reached a point where they 
seem, for the present, to defy all efforts to overtake them. I 
think we ought not only to admit, but to welcome, every im- 
provement in the organization of local and subordinate 
authority which, under the unquestioned control of parliament, 
would tend to Jighten its labours and to expedite the public 
business.^ 

Within the past thirty years numerous acts have been 
passed, to confer and regulate the exercise of such powers, 
in subordination to general principles established by law. 

Thus, in 1845, by the Act 8 & 9 Vict. c. 118, the Inclosure 
Commissioners were constituted, and empowered, inciosure 
in certain cases, to complete inclosures, and in commissioners. 
other cases to make provisional orders for the inclosure of 
lands, to be ratified by pubHc acts of parliament.^ Thus, by 
the Contagious Disorders of Animals Act of 1848, the privy 
council were empowered to make orders and regulations to 
carry out the intent of the act, the same to be laid before both 
Houses of parliament within a specified time;^ and thus, in 
1866, upon the outbreak of the cattle plague in Great Britain, 
it was determined to enlarge the powers conferred upon the 
privy council by the act of 1848, and to empower any two 
lords of the council to frame orders to meet the emergency in 
particular parts of the country, such orders to be afterwards 
communicated to parliament. Under^ this authority nearly 
150 separate orders in council were issued.* The act was 
continued in the following session, with enlarged powers.^ 

^ London Times, Jan. 24, 1874, p. 8. 

* May, Pari, Frac, ed, 1883, p. 760. 

* II & 12 Vict. c. 107, sees. 4-6. 

* Hans. Z>. v. 187, p. 864 ; Act 29 Vict. c. 15 ; Com, Pap, 1866, v. 59, 
pp. 213-297; lb, 1867, V. 59, p. I. 

* 30 & 31 Vict c. 125. 
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The orders issued under the authority of the statutes afore- 
Questioning mentioned, though enjoined to be laid before par- 
orders, liament, were not required to be directly or 
indirectly sanctioned by either House. But this did not 
prevent them from being questioned. 

The mode of questioning these orders is shown by a pro- 
ceeding in the House of Commons on June 21, 1867, when, as 
an amendment to going into committee of supply, it was 
moved to resolve that a ^particular order respecting the impor- 
tation of cattle " is inexpedient.'* ^ But, after an explanation by 
a minister, the motion was withdrawn. 

It is customary to provide that orders in council, depart- 
Shouid be niental regulations, representations, rules of court, 
submitted to or tables of fees, framed and issued under the 
par lament. authority <of particular . acts of parliament, shall be 
laid before both Houses, within twenty, thirty, or forty days 
(as the case may be) after the making thereof,— or after the 
re-assembling of parhament, should they have been issued 
during a recess,^ before they became operative and binding. 
But sometimes this restriction is omitted ; ^ and it is some- 
times expressly enacted that in the event of an order, or rule, 
being annulled in consequence of the disapproval therefore, by 
either House of parliament^ ;the rescinding thereof shall be 
" without prejudice to the vaHdity of any proceedings which 
may in the meantime have been taken under the same." ^ If 
a scheme has been upon the table of both Houses for the pre- 
scribed time, without any address against it, it passes out of the 
hands of government, who can no longer delay its operation.^ 

It was laid down as a principle— by the commissioners 
appointed in 1864, to inquire into the management of en- 
Pariiament the ^o^^d schools in England—" that parliament is the 
trustee of ouly body that can be considered as the supreme 
endowments, ^j^^^^qq ^f endowments, and that in some form or 
other the approval of parliament ought to be obtained to 
all schemes for the re-settlement of educational trusts.^ 

^ Hans. D, v. 188, p. 349. 

2 Acts 28 & 29 Vict. c. 112, sec. 3 ; c. 124, sec. ii ; c. 125, sec. 26 ; 
32 & 33 Vict. c. 42, sec. 8 ; 38 Vict. cc. 5 and 28. 

3 See 39 & 40 Vict. c. 57'; and 40 & '41 Vict. c. 23. 

* 38 & 39 Vict. c. ^*], sec. 25 ; and c. 91, sec. 7. 

* Hans. D, v. 234, p. 857. 

« Com. Pap. 1867-8, V. 28, pt. I, p. 635. 
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Pursuant to this report, the act of 1869 was passed, which 
provided for the appointment of a small commission to draw 
up schemes and trust deeds for the re-constitution of the 
endowed schools. These draft were schemes to be submitted 
to the governing bodies of the particular schools ; and, after 
due inquiry, to the committee of council on education, for their 
sanction. An appeal is allowed, in certain cases, to the Privy 
Council. Finally, all such schemes (unless objected to, by 
a petition) must be laid before both Houses of parliament for 
" forty days.'' ^ If within that time either House withholding 
address her Majesty to withhold her consent from ^^oy^i assent. 
any scheme, or any part thereof, the crown can only assent to 
so much of the same as may not have. been objected to.^ 

By the Public Schools (England) Act of 1868, the governing 
bodies of the seven great public schools enume- p^^ers under 
rated therein, are empowered to make or amend Public Schools 
any existing statutes or regulations relating to such ^^^' 
schools, under certain restrictions and limitations defined by 
the act. These statutes are to be approved by the special 
commissioners appointed under the act, and afterwards by the 
queen in council, before coming into operation. If within a 
certain time the governing bodies of any of those schools shall 
fail to make the necessary statutes and regulations for the 
management of the same, the commissioners shall frame them, 
and submit them for the approbation of the crown ; but, with 
this proviso, that the approval or disapproval of the crown to 
any statute, etc., made by the commissioners shall not be signi- 
fied until the same "has been laid before both Houses of 
parliament for not less than forty days." So that if the govern- 
ing body and the commissioners agreed as to a particular 
scheme it would not be necessary to submit the same to parlia- 
ment ; but, if they did not agree, any scheme framed by the 
commissioners must be laid before the two Houses.^ 

The General Inclosure Act of 1845,^ first empowered com- 

1 Extended to "four months " in the case of certain specified schemes 
which were submitted to parliament in 1873 by Act 36 & 37 Vict. c. 7 ; 
amended and extended to ** two months " in all other cases by Act 36 & 37 
Vict, c 87, sec. 15. 

2 Act. 32 & 33 Vict. c. 56, sec. 41 ; /fans. D, v. 207, p. 300 ; lb, v. 
213, p. 551. 

^ Act 31 & 32 Vict. c. 118, sec. 19 ; and see Hans. D. v. 201, p. 188 ; 
V. 203, p. 1047. * 8 & 9 Vict. c. 118. 
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missioners to issue provisional orders for authorizing the 
Provisional inclosure of commons, subject to the ratification of 
orders. parliament,^ instead of the method previously re- 

sorted to of obtaining private acts for such a purpose. In 
the execution of their powers, however, the commissioners did 
not sufficiently consider the general convenience and comfort 
of the neighbourhood interested in the preservation, as com- 
mons, of the lands in question, but were too ready to grant 
all applications for inclosures, on compliance with certain fixed 
conditions. Accordingly, in 1869, the House of Commons 
appointed a committee to investigate the matter, which recom- 
mended that no further inclosures should take place until a 
revised Inclosure Act had been passed. Whereupon, several 
years elapsed before the House again passed an act to give 
effect to provisional orders for inclosures. And, in 1872, the 
inclosure commissioners reported that they had suspended their 
operations, until parhament should have agreed upon a definite 
policy in regard to inclosures,— the government, meanwhile, 
making repeated attempts to pass a new Inclosure Act, but 
without success.2 At length, on February 10, 1876, the home 
General Secretary brought in a General Inclosure Bill, which 

Inclosure Bill, ^as agreed to by parliament. Under this act 
provisional orders maybe issued for the regulation or inclosure 
of commons, after affording to all parties interested an oppor- 
tunity of being heard for or against the proposal : such pro- 
visional orders to be afterwards subjected to the investigation 
of a standing parliamentary committee, who shall consider the 
details of the schemes, report thereon, and remit for the con- 
sideration of the inclosure commissioners any proposed modi- 
fications therein. Then the bill to confirm the orders is to be 
introduced and passed.^ Such a committee was first appointed 
by the House of Commons (upon the first report of the in- 
closure commissioners under the new act) on February 26, 
1877. . It reported in favour of the confirmation of the pro- 
posed inclosures, subject to certain conditions, but not requir- 

^ [The orders issued under this act did not require parliamentary con- 
firmation till 1852 when the 15 & 16 Vict. c. 76, declared that all such 
provisional orders must be confirmed by parliament before they are pro- 
ceeded with. — Editor, 1 

2 Hans, D, v. 212, p. 488 ; v. 216, p. 433 ; v. 225, p. 1941. 
lb, V. 229, p. 1533; V. 230, p. 1034; Act 39 & 40 Vict. c. 56. 
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ing the reconsideration of the schemes by the commis- 
sioners.^ 

The select committee on commons (to consider reports of 
the inclosure commissioners) appointed in 1877, was nominated 
in part by the House, and in part by the committee of selec- 
tion. The inclosure commissioners appeared before the com- 
mittee, and explained their course of proceedings under the 
new act, and the mode in which their reports are investigated 
and dealt with by this committee.^ All the necessary forms to 
be used under the act are appended to the report of this 
committee.^ 

In 1877 ministers having proposed that rules to be made 
pursuant to the Prisons Act should not come into . 
operation until they had laid for forty days before "^°^^ ^^' 
both Houses of parliament — an amendment was moved to 
require such rules to be distinctly approved by resolution of 
each House. It was urged that, in the present pressure of 
business, it would be difficult for an unofficial member to get 
an opportunity of moving adverse resolutions to these rules. 
On the other hand, it was stated that, if special approval was 
obligatory, the House might be the whole session discussing 
rules on very trivial points. After much debate, the amend- 
ment was negatived and the ministerial proposal agreed to.* 

By the Electric Lighting Act, 1882, the Board of Trade is 
empowered to grant provisional orders authorizing the supply 
of electricity for any public or private purpose at their discre- 
tion, subject to confirmation by parliament.^ 

This act has given occasion to much criticism on the pro- 
visional order system. It is evident ^'that the system can 
only be worked efficiently in conjunction with thoroughly 
comprehensive general acts applicable to each object for 
which provisional orders are recognized.^ 

These examples will suffice to show that the practice of 
entrusting legislative powers, under certain restrictions and 
limitations, to executive departments is increasingly resorted 
to by parliament. But, admitting its obvious advantages, it is 

1 Com, Pap, 1877, V. 10, p. 39. 

2 lb, Evid. p. 7. ^ Ih, App. Nos. i, 2, 3. 
* Hans, D, v. 233, pp. 515-528 ; and see v. 234, p. 1801. 

^ See also the Educational Endowment (Scotland) Act, 1883. 
« See further X. T, v. 75, p. 251. 
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liable to serious abuse. It has been well observed that there 
Necessa " ^^ ^^ modem innovation which needs to be 

caution of watched with more jealousy than the practice of 
^^J^dng'"' delegating the authority of parliament (even in 
legislative small and local matters), with no better check than 
powers. ^1^^ chance that some unusually vigilant legislator 

may move an address to reject the scheme of law before it has 
had time to mature into an indefeasible enactment. The 
whole scope and genius of our legislative system is to afford 
by the forms of parliament every possible security that no law 
shall be made which has not been deliberately and repeatedly 
affirmed in all its details, and it would be alien to the essence 
of free government to substitute for this a system in which the 
relations of the crown and parliament should be reversed, and 
statutes should be octroyes by the government, and nothing but 
a bare veto left to the Lords and Commons." ^ 

{B) Private Legislation, 

Nevertheless, since 1845 there has been a gradual and 
Growth of successful cxteusiou of the principle of provisional 
provisional legislation to matters of local concern. ^ This has 
legislation. contributed very materially to relieve the imperial 
parliament from the great and growing pressure of local business, 
and to ensure the determination of such questions after previous 
inquiry by tribunals more competent for their satisfactory settle- 
ment.^ By various acts of parliament authority has been given 
to the Home Office, the Board of Trade, the Local Government 
Board, the Inclosure Commission, the Charity Commission, 
the Commissioners of Public Works (Ireland), the Education 
Department, and other departments of state, to grant pro- 
visional orders or certificates, and to approve of schemes for 
the construction, improvement, or management of particular 
works, or local affairs, which have hitherto required the direct 
sanction of parliament ; or else have been undertaken by the 
executive government upon its own responsibility.^ 

^ Sat, Rev. May 7, 1870, p. 602 ; and see Hans, D, v. 187, p. 69. 
2 Com, Pap, 1877, V. 68, p. 169. 

* Fitz-James Stephen on Pari. Govt, in Cont. Rev, v. 23, p. i. 

* May, Pari. Prac. ed. 1883, pp. 760-767, 787 ; Mr. Bruce, Hans. D. 
V. 210, p. 320. 
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By the use of such machinery legislation is simplified, while 
the supervision and control of parliament is main- 
tained. For the enabling statutes invariably require parifimlntary 
the departments, from whence a provisional order, i^s^isiation. 
certificate, or scheme may issue, to lay the same before both 
Houses of parliament for confirmation.^ 

There will always remain a large number of applications, 
e.g, where compulsory powers are sought, or where 
there are strong competing interests, which will be pSnif °^ 
initiated and proceeded with in the ordinary manner °''^^''^- 
by bill. But it is a manifest advantage to permit the pro- 
moters of schemes locally approved, and involving no serious 
principle, to have recourse to provisional orders— which can 
be obtained at a comparatively moderate cost— thereby 
lightening materially the burden of private business before 
parliamentary committees, while the hearing and adjudication 
of all important questions, and the final decision in all cases, 
are still reserved to parliament.^ The sanction of parliament 
IS given to provisional legislation by an act which in its progress 
through parliament is treated as a public bill. Such bills 
either refer (as in the case of provisional orders under the 
Pubhc Health Acts or Inclosures Acts) to the particular orders 
in the body of the confirming act, and enumerate them in a 
schedule; or (as in the case of orders issued in relation to 
fisheries, harbours, or railways) set them out at length in the 
schedule of the confirming act. When the orders are merely 
referred to in the acts, and not set out, they are rarely dis- 
cussed m detail, but are confirmed or rejected without change.^ 
All persons aggrieved by any provisional orders have a 
right to petition parhament against them, as they would against 
a private bilL Their objections will be carefully considered 
by the House, wherein the petition is presented, before the 
order is confirmed.^ 

^ For a return of the several acts, authorizing the issue of provisional 
orders, etc., by any pubhc department, see Co7n. Fap. 187 1, v. 58, pp. 397, 

2 Com. Pap 1872, V. 54, p. 314; and see the evidence of Mr. Wvatt 
an experienced parliamentary agent, as to the working of the provisional 
order system, with suggestions for an amended procedure, lb. 1877 v 16 
pp. 581, 638. I It ' ^^i 

^ lb. iZ^i-j-Z, V. 28, pt. I, p. 635. 

^ See Mr. Coates' evidence before Com. Com«. on the Tramways Bill 

VOL. II. N 
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Ample power is thus secured to parliament to control and 
amend all provisional legislation ; a power which is sometimes 
exercised to alter or to reject particular orders.^ But even if 
no formal confirmation by parliament is required on behalf of 
a local scheme, authorized by executive authority, a mere 
direction in the enabling statute, that the same shall be laid 
before both Houses of Parliament, will justify legislative inter- 
position, if need be, to ratify or amend it.^ 

Hitherto the provisional orders made by government 
departments have dealt only with matters in which the capital 
at stake was small, the parties affected generally, agreed, and 
the opinion of the locality specially interested could be easily 
ascertained. But on March 15, 1872, Mr. Dodson (the chair- 
man of committees) submitted to the House of Commons a 
series of resolutions, to provide for substituting, as far as possible, 
an extended and improved system of provisional orders for 
the present system of legislation on local and personal bills. 
Such orders to be obtained on application to a permanent 
tribunal of a judicial character, which should hold its sittings 
in various parts of the United Kingdom, and before which 
promoters and opponents should be heard in open court ; the 
decisions of this tribunal to be submitted for the confirmation 
of parliament. In case of either House admitting an appeal 
against any decision of this tribunal, the same to be referred 
to a joint committee of both Houses, to be composed in the 
manner recommended in 1869, by the joint committee on the 
despatch of business in parUament. After a brief debate on 
these resolutions, their further consideration was adjourned. 
Upon a resumption of the debate, it appeared that, while 
members were generally in favour of a further extension of the 
system of provisional orders, they were scarcely prepared to 
depute to any body outside parliament the determination of 
such questions. Finally, the House agreed to resolve, that 

Com. Pap, 1870, V. 10, p. 691 ; S.O. House of Commons, 1871, No. 146 ; 
Act 35 & 46 Vict. c. 79, § 45; and see Mr. Wyatt s evidence before 
Com. Com^ on Tramways in Com, Pap, 1877, y. 16, p. 5»l. , 

^ See Act 34 Vict. c. 3, to empower committees on Bills contirming 
provisional orders, to award costs, and examine witnesses on oath; and 
see Acts 27 & 28 Vict. ce. 58 and 93 ; 28 & 29 Vict. c. 59. 

2 See the Huddersfield Burial Ground Act, 15 & 16 Vict. c. xli ; May, 
Pari, Prac. ed. 1883, p. 788. 

» JJans. D. V. 210, pp. 17-30- 
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the system of private legislation calls for the attention of 
parliament and of government, and requires reform.^ 

4. Contracts entered into by Public Departments, 

An important question — akin in principle to that which has 
been just considered — has arisen of late years with p^bUc 
regard to contracts, to be entered into between co^ntmcts. 
any department of the executive government and other parties, 
for the performance of any work or service, the undertaking of 
which has been, or may afterwards be, authorized by parlia- 
ment. It is manifest that the responsibiUty of entering into 
such contracts properly rests upon the executive alone. But 
it is equally clear that the government have no constitutional 
authority to make a contract which shall be binding on the 
House of Commons,^ by whom the necessary funds for 
carrying on the contract must be supphed ; and that the 
consent ot parliament should be first obtained to all new 
contracts. 

The principle of the control of parliament, and especially of 
the House of Commons, over contracts, was first established, 
in the years 1859 and i860, by a committee of the House of 
Commons appointed to inquire into certain transactions arising 
out of existing contracts for postal services ; and by a standing 
order, adopted by the House of Commons on 
March 4, 1861, it is provided that -the chairman foncetTnr'" 
of the committee of ways and means shall make a contracts. 
report to the House previously to the second reading of any 
private bill, by which it is intended to authorize, confirm, or 
alter any contract with any department of the government, 
whereby a public charge has been or may be created; and 
such report, together with a copy of the contract, and of any 
resolution to be proposed in relation thereto, shall be cir- 
culated with the votes two clear days at least before the day 
on which the resolution is to be considered in a committee of 
the whole House, which consideration shall not take place 
until after the time of private business ; nor shall the report of 
any such resolution be considered until three clear days at 

^ Hans. D. v. 210, pp.' 507-529. 

2 See Smith's Pari, Rememb. i860, p. 75 ; judgment of the Court of 
Queen's Bench in the Churchward case, 1865. 
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least after the resolution shall have been agreed to by the 
committee.^ 

Moreover, in all new contracts for the conveyance of mails 
M ii nd ^y ^^^' ^^ ^^^ ^^^ purpose of telegraphic communi- 

telegraph cations beyond sea, it has been resolved by the 
contracts. House of Commons that a condition shall be in- 
serted that they shall not be binding until they have been 
approved by a resolution of the House.^ 

It is understood that all contracts should come before the 
House in such a state that the House should be free to ex- 
press its opinion thereupon, without incurring any pecuniary 
responsibility to the contractors.^ But it is undesirable to 
fetter the government, or the House, by the adoption of an 
abstract resolution in regard to the terms upon which all postal 
subsidies shall be granted hereafter.* 

In the years 1863 and 1867 special resolutions were passed 
by the House of Commons, approving contracts which had 
been laid upon the table, before the expiration of the month.^ 
But this was done in peculiar and exceptional circumstances. 
As a general rule, it has been agreed that " the House should 
not be asked to share in the responsibility of the details of 
mail contracts," and that it is " far better that they should come 
into legal force on the sole responsibility of the executive, 
after an opportunity of rejecting them (by their remaining for 
one month upon the table) had been afforded to the House, 
than that the House should be called upon to affirm them by 
a positive vote." ^ 

In the event of any such contract being disapproved, it is 
of course necessary that a substantive resolution should be 
proposed in relation thereto. 

Although at present these rules merely extend to the case of 
certain specified contracts, it has been admitted, by the 
highest authority, that the executive has no constitutional 
right to make a contract which shall be binding on the House 

^ Com.Jotir. 1861, p. 89 ; S. O. House of Commons, 1862, No. "]%. 
2 Co77i. Jour, July 13, 1869. 

^ See debates on a proposed contract for the conveyance of the India, 
China, and Australia mails, Hans. D.y. 189, pp. 658-702, 1561. 
* Hmis. D. V. 190, pp. 2010-2020. 

5 Co7n. four. 1863, pp. 389, 404 ; Han. D. v. 190, p. 450. 
^ The chanc. of the ex. (Mr. Gladstone), Hans. D. v. 172, p. 1201. 
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of Commons.^ It may, therefore, be safely assumed that here- 
after no contracts, involving any considerable amount of public 
expenditure beyond that which has been granted for the 
service of the current year, will be carried out until the sanc- 
tion of parliament has been obtained on behalf of the same. 

In 1862, the control of the House of Commons over con- 
tracts received a still more extended application, contracts for 
and was embodied in an act of parliament. In a military works. 
previous session (that of i860), the House had resolved to 
grant the sum of two million pounds to construct necessary 
works for the fortification of the British coasts ; and, in 1862, 
a bill was brought in to provide for a large portion of this 
expenditure. On July 10, in committee on the bill, a clause 
was proposed by Sir Stafford Northcote to declare that any 
contracts to be entered into by government for this service 
which involved the expenditure of a greater sum than that 
which had been already voted by parliament must be pre- 
viously approved by the House of Commons. The ministry, 
at first, opposed this clause. The chancellor of the exchequer 
remarked that " the practical wisdom and the good or bad 
economy of such contracts was a matter on which the House 
of Commons, as a deliberative assembly, had not the oppor- 
tunity of forming an opinion in the same way as the executive 
government; and it was not according to usage that the 
government should be able to reheve itself of its special re- 
sponsibility with regard to these contracts by a resolution of 
the House of Commons. The responsibility of the government 
would be better preserved by giving the House the power of 
interfering with these contracts before they became valid than 
by asking the House to approve each of them by a resolution." ^ 
On a division the clause was negatived by a majority of five. 
On July 14, however, the ministry announced their acceptance 
of this provision ; ^ and a clause was introduced what contracts 
into the bill, declaring that, whenever a contract require the 
shall be entered into by government which involves House of° 
the expenditure of a greater amount than had been Commons. 
actually granted for such service, such contract shall not be 

^ Mr. Gladstone in Hans, D, v. 157, p. 1412 ; and lb. v. 189, p. 702. 
2 lb, V. 168, p. 199. 

2 lb. pp. 290, 635; 25 & 26 Vict. c. 78, § 2. See Smith's Pari. 
Rememb. 1862, p. 149. 
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binding until it has lain for one month on the table of the 
House of Commons without disapproval, or has been formally 
approved by resolution, within that period. This clause was 
agreed to by both Houses, and forms part of the statute.^ 

But, in 1874, ministers declined to present to parliament a 
copy of the contract for building the new courts of justice, on 
the ground *' that it would be injurious to the public service 
and unjust to the contractor."^ In reply, however, to a 
question, the House was informed of the amount of the 
contract." ^ 



5. The Remedy against Illegal or Oppressive Acts by Ministers 
of the Crown, 

If a minister of the crown be guilty of any abuse of authority. 
Res onsibiiit ^^ dercliction of duty, he is personally liable, under 
of^miSerV ^ the law and constitution, for his conduct/ But, in 
lor illegal acts, determining the liability of a public functionary 
for damage caused by his act to a fellow-subject, a seeming 
conflict between principles is noticeable, and an anxiety in the 
breast of the law on the one hand to assist the suitor, who 
perchance complains of wrong, and on the other to protect the 
officer who, inflicting an apparent injury, has perchance but 
done his duty/ Any direct infringement of the law of the 
land by a minister or officer of the executive government 
would render the offender hable, in a court of justice, to pre- 
cisely the same consequences as if he were a private person. 
Nor would it be any justification, in an English court of law, 
to plead the command of the sovereign as the warrant for an 
unlawful act. It may be stated, as a general principle, that, 
in assuming on behalf of the crown a personal responsibility 
for all acts of government, ministers are privileged to share, 
f with the crown, in a personal immunity from 

Immunity of . '.. it' r t 

ministers in vcxatious proceedmgs, by ordmary process of law, 
courts of law. ^^^ alleged acts of oppression or illegality in the 

^ 25 & 26 Vict. c. 78, § 2. See Smith's Pari, Rememb, 1862, p. 149. 

2 Hans. D. v. 218, p. 345. 

^ lb, p. 628. For previous debates in the House of Commons in regard 
to the erection of the Law Courts, see lb, v. 210, v. 216, and v. 217. 
^ ^ Att.-Gen. in lb. v. 176, p. 2121. 

* Broom, Const. Laiv^ p. 525. 
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discbarge of their official duties, and are responsible to parlia- 
ment alone for acts of misconduct in their official capacity. 
Nevertheless, the courts of law have established certain rules 
which, so far as they go, afford protection to the subject against 
the irregular exercise of executive authority. Thus it has 
been determined that general warrants, issued by a General 
secretary of state to search for and seize the author warrants. 
— or the papers of an author — of a seditious libel, are illegal.^ 
Also, that a warrant issued by a secretary of state, to seize the 
papers (generally) of the author of a seditious libel, is illegal.* 

By a decision of the Superior Court of Lower Canada, in 
1875 it was ruled, that an act of government can- 
not be set aside in a court of law, on the allegation responsibility 
that a majority of cabinet ministers had sanctioned ^" ^^^ cabinet. 
it, upon the representation and influence of particular ministers, 
and (as it was afterwards alleged) upon insufficient grounds ; 
for "there is no division of responsibility in a cabinet,*' 
and "the crown must be held to have known what it was 
about." « 

Apart from the security afforded to the subject by these 
decisions, the law accords to persons who are Protection to 
clothed with an official character a peculiar protec- officials. 
tion. On grounds of political expediency all such persons are 
preserved from liability to actions at law. Whether the 
alleged liabiHty arises out of contract or out of tort, or from 
any matter of private and individual complaint against a 
minister of the crown, for acts done, or directed to be per- 
formed by him, in his official capacity, the ordinary tribunals 
of justice will afford him special immunity and protection.^ 

* Leach v. Money ; 19 State Trials, p. looi ; Wilkes v. Wood, lb. p. 

I153. 

2 Entick V, Carrington, lb. 1030; Broom's Const. Law, 525-617. See 
the proceedings in relation to general warrants, Farl. Hist* v. 16, p. 
207 ; Hans. £>, v. 77, pp. 905, 960. 

* Att.-Gen. v. Middlemiss, Z. Can.J.w. 19, p. 263; lb. v. 21, p. 319. 
See also Molson v. Chapleau and Lynch, Montreal Legal News, v. 6, 
p. 222. 

* Broom, Const. Law. pp. 617-623, 726. See also the case of Sullivan 
V. Lord Spencer, showing that the Lord-Lieutenant of Ireland was not to 
be held liable at law for an act done by him in his official capacity {Irish 
L. T. Rep. V. 6, p. 25; Hans. D. v. 236, p. 611); also Palmer v. 
Hutchinson, before the Privy Council on appeal from Natal, 6 Z. R, App. 
p. 619 ; and see cases cited in Forsyth, Const. Law, pp. 84-88. 
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But, if ministers of the crown think fit, for reasons of public 
policy, to take upon themselves the responsibility of directly 
infringing an existing law, they are bound to apply to parlia- 
ment for an Act of Indemnity, to relieve themselves, and those 
who have followed their directions in the particular matter, 
from the legal consequences of their conduct. On the same 
' principle, the government is bound to compensate all subordi- 
nate officers for losses incurred, or damages awarded against 
them, in the execution of their duties. 

The constitutional remedy against an executive government 
^j^^j^ for political crimes, or misdemeanours, which may 

responsibility opcratc iujuriously to private individuals — or 
to parliament, g^gg^^^st a minister of state who may be guilty of 
injustice or oppression in the exercise of his administrative 
functions— is an appeal to parliament ; and more especially 
to the House of Commons. Attempts to obtain redress, in 
such circumstances, by resort to the courts of law are unavail- 
ing ; inasmuch as such complaints are not properly cognizable 
by these tribunals, which have no jurisdiction to coerce or 
otherwise control high public functionaries.^ Whereas, the 
House of Commons, as the grand inquest of the iiation, is 
fully competent to investigate every case of ministerial abuse 
or misconduct, and to visit upon the offender the consequence 
of his misdeeds.^ 

In theory of law, the judgment and decision upon every 
Sworn to kee i^^ttcr of State Is that of the sovereign, who acts, 
thTkLg^s ^^^ according to his discretion, upon advice given him 
counsel secret. ^^ ^ respousiblc minister, who is sworn to keep the 
king's counsel secret, and who may not disclose elsewhere the 
nature of the advice given, without his sovereign's express 
permission. Nor is this secrecy enjoined merely as a personal 
privilege or protection to the sovereign or the minister, to be 
waived as they may think fit ; it is founded upon constitutional 
principle and public policy which unite in recognizing the 
importance of entire and unfettered freedom in any advice to 

1 See Cooley*s article in In/er, Rev, v. 3, p.. 326. 

2 See Judgment of Court of Queen's Bench in case of The Queen v. The 
Lords of the Treasury, Z. T, Rep. N.S. v. 26, p. 65 ; and debates there- 
on in Hans, D, v. 210, pp. 51-72; v. 211, pp. 504, 1868; and see 
Wallace et alter v. Ross ; 2 Russell and Chesley, N, Scotia Rep. p. 190. 
See Halts. D, v. 180, pp. 1019-102 ; 
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be given to the sovereign, and the necessity for preserving the 
king's counsellors from being harassed by actions on false pre- 
tences of malice or corruption.^ 

Every minister is directly responsible to parliament for his 
conduct in office,, and for the advice he tenders to his 
sovereign ; but he is responsible to no other tribunal. If he 
be put upon his trial by parliament, it is right that he should 
be at liberty to disclose the secrets of the council chamber, so 
far as they may affect his personal responsibility 
for the acts under review- ; and permission to that notTo^be^^^^^*^ 
end is invariably accorded by the sovereign. But ^^"""^^o/i'j^^ 
it is not right for a minister to disclose before a ^ "^ 
jury, or before an ordinary court of law, the counsels of the 
crown, because these tribunals have no power to follow up the 
matter, and to sit in judgment upon the advice given to 
the sovereign by her ministers, or upon the acts of the sovereign 
consequent upon such advice. And even if, on any particular 
occasion, permission to divulge the advice given by a minister 
should have been granted by the sovereign, for the purpose of 
evidence in a court of law, it is very doubtful whether the 
court would be justified in allowing the disclosure to be made. 
In the case of Irwin v. Grey, where the secretary of state for 
the home department had been summoned as a witness, the 
court would not permit him to be questioned as to the advice 
he had given to his sovereign ; and the case was stopped by 
the judge. 2 

^ See the American practice, to the same effect,. in. -^^.Z^ze/. Rev, v. 11, 
p. 164. 

2 3 Fost. and Fin. p. 6-^6, 
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CHAPTER III. 

SUPPLY AND TAXATION. 

" The crown, acting with the advice of its responsible ministers, 
being the executive power, is charged with the 
rcga?dto^^^^ management of all the revenues of the country, 
supply and ^nd with all payments for the public service. The 
crown, therefore, in the first instance, makes known 
to the commons the pecuniary necessities of the government, 
and the Commons grant such aids or supplies as are required 
to satisfy these demands; and provide by taxes, and by the 
appropriation of other sources of the public income, the ways 
and means to meet the supplies which ar€ granted by them. 
Thus the crown demands money, the Commons grant it, and 
the Lords assent to the grant. But the Commons do not vote 
money unless it be required by the crown; nor impose or 
augment taxes unless they be necessary for meeting the supplies 
which they have voted, or are about to vote, and for supplying 
general deficiencies in the revenue. The crown has no con- 
cern in the nature or distribution of taxes ; but the foundation 
of all parliamentary taxation is its necessity for the public 
service, as declared by the crown through its constitutional 
advisers." ^ 

In entering upon a more detailed investigation of the relative 
functions of the crown and of parliament in the matter of 
supply, it is proposed to divide the subject into three parts, 
and to consider, first, the constitutional restrictions upon par- 
liament in respect to (a) supply and {d} taxation ; second, the 
rights and privileges of parliament, and especially of the House 
of Commons, in the grant of moaey for the public service ; 
and third, the oversight and control of the public expenditure.' 

* May, Pari. ,Prac. pp. 650, 651, ed. 1883. See also Mill, Rep. Gov,] 

p. 90. ; 
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I. (a) The Restrictions upon Parliament in Mattel's of Supply, 

According to ancient constitutional doctrine and practice, 
no moneys can be voted by parliament for any ^^ 

1 .L Vl VlI J J J No supply to 

purpose whatsoever, except at the aemana and be granted but 
' upon the responsibility of ministers of the crown.^ pn demand of 

Jr r ^ J the crown ; 

In former times, when any aids and supplies 
were required for the public service, the crown made known 
its wants to the House of Commons by message ; this message 
was taken into consideration by the Commons, and the 
necessary supplies were voted by that House, according to its 

^ discretion. This mode of procedure in obtaining grants of 

money admitted of no exception. It therefore left no oppor- 
tunity to any private member to introduce any scheme of his 
own whereby any charges would be made upon the people. 
But in the beginning of the last century a specious evasion of 
this constitutional rule crept in. The wholesome system of 
exchequer control in the custody of public moneys — which 
afforded protection alike to the crown and to parliament 
against illegal appropriations — was made the occasion of 
attempts to induce the crown, by the exercise of parliamentary 

j influence, to sanction expenditures that were extravagant and 

unjustifiable. Finding that there was generally a balance of 
public money remaining in the exchequer, as yet unappropriated 
to any specific service, there was a growing disposition on the 
part of private members to regard this money as available for 
any purpose they might be disposed to favour. Petitions were 
presented to the House from various persons ^j. petitions for 
claiming pecuniary assistance or relief; which pecuniary 
being often promoted by members who were friends ^^^^^^ ^^^^^^^^ » 
to the parties, and carrying with them the appearance of justice 
or of charity, induced the House to approve, or at utmost to 
be indifferent to, their success. By this means large sums 
were granted to private persons improvidently, and sometimes 
upon insufficient grounds.^ In the year 1705 this abuse 
became so notorious that, early in the next session, on 

1 Hats, Prec, v. 3, p. 168; Hearn, Govt, of E fig. pp. 349-351; Mir. 
f Gladstone's speeches, Hans. D. v. iSi, p. 1131 ; Ilf.Jf. 182, p. 597. 

2 Hats. Free. v. 3, p. 242 ; Mr. Ayrton's speech on proposing the new 
supply order, on March 20, 1866 ; Hans. D. v,/ 182, p. 591. 
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December it, 1706, before any petitions of this sort could be 
again offered, the House resolved, " That they would receive 
no petition for any sum of money relating to pubhc service, 
but what is recommended from the crown." This resolution 
was made a standing order on June 11, 17 13, and amended 
June 25, 1852, to bring it into conformity with existing 
practice, by the substitution of a new order to declare, " That 
or motions for ^^^^ House will rcceive no petition for any sum of 
grant of money uiouey relating to public service, or proceed upon 
entertained; ^^^ motiou for granting any money, but what is 
recommended from the crown.'' ^ 

The uniform practice of the House has construed this rule 
to extend to any motion which involves the expenditure of 
public money, even though it may not directly propose a 
grant. ^ 

And, although the House is not precluded from appointing 
a select committee to inquire into an alleged grievance or 
or reports of matter of complaint against the government,^ it 
committees. has bceu held that a select committee cannot 
recommend that public compensation should be made to 
individuals for losses incurred, unless the same had been 
previously sanctioned by the crown.* This is a striking proof 
of the strictness with which this rule is enforced ; as the mere 
report of a committee, though entitled to respectful considera- 
tion, does not bind the House to anything, unless it be 
formally agreed to by the House itself. 

But, while the House of Commons has invariably maintained 
the principle embodied in the foregoing standing order^ so far 
as it was directly applicable, the ingenuity of members has 
discovered a way of practically evading it. Of late years it 

' For cases illustrating the strictness with which the House of Commons 
adheres to this rule, see Mir, of Pari. 1837, p. 259 ; 2b, 1'^}^*]-%, p. 
2026 ; 1839, p. 123. The standing order of June, 1852, was extended to 
charges upon the Indian revenues,, by standing order of July 21, 1856. 

2 May, Pari, Prac, 1883, p. 652. The recommendation of the crown is 
signified either by a message under the sign-manual, or by a formal noti- 
fication by a minister of the crown {Hans, D, v. 105, p. 471 ; 3 Hats, 
Prec, pp. 169, 196). 

2 Fourdrinier's Patent, Co7n,Jour, v. 92, p. 309 ; Mir, of Pari. 1837, 
p. 1888 ; claims of J. Clare, Hans. D. v. 174. p. 1460. 

* Fourdrinier's Qz.%Q,Com. four. June 15, 1837 ; and see Hans. D. 166, 
p. 710. \ 
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has become customary to permit the introduction of bills by- 
private members, which, though not professedly bhis imposing 
in the nature of money bills, do yet necessitate, to public charges 
a greater or less extent, the imposition of new charges upon 
the people, the precise extent of which cannot always be 
estimated at the outset. These bills have been either for the 
construction of certain public works, or for the establishment 
or encouragement of certain new institutions, or they have 
proposed to grant new salaries to officials to be appointed 
under the bills, or to grant compensation or aid to individuals, 
or associations for various causes assigned. But, whatever 
may be the precise object of these bills, inasmuch as they 
establish grounds of expense, they are an evasion of the con- 
stitutional rule which forbids the grant of money by parliament, 
except on the application of the crown. In order to admit of 
the proposed grant without a direct violation of constitutional 
practice, bills of this description invariably contain a clause to 
the effect that the necessary expenses to be incurred thereby 
should be " defrayed out of moneys hereafter voted by parlia- 
ment." The facilities attending the introduction of such 
bills has frequently induced ministers themselves to take 
advantage of this mode of obtaining the sanction of parliament 
to their legislative measures. Moreover, in certain circum- 
stances, and with a view to facilitate the progress of public 
business, bills of this class have even been permitted to 
originate in the House of Lords. ^ 

While it is obvious that the introduction of such bills by 
ministers of the crown is not open to the same objections as 
when they are brought in by private members, yet it is most 
desirable that measures of this description should be subjected 
to careful scrutiny, and that the probable expense they would 
entail should be duly estimated, and made known to the House 

^ Provided that any clauses which infringe upon the privileges of the 
Commons are formally struck out of the bill before it is sent to that 
House. But for the sake of convenience, and to make the measure intelli- 
gible, such clauses may be either written, or printed in red ink, in the 
copy of the bill which is sent down from the Lords ; in which case they 
are understood not to form part of the bill, but to be merely suggestions, 
to be offered for the acceptance of the Commons in committee (see Rpt. of 
Joint Com. on Despatch of Business with Evidence, Com. Pap. 1868-9, v. 
7 ; and proceedings on Divorce Court Bill, Hans. D. v. 160, pp. 1628, 
1734; 1765). 
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by a responsible minister, before it is called upon to sanction 
have been them.^. Where such bills have originated with 
productive of private members, they have, as a general rule, been 
great abuse, productive of great abuse, by encouraging in- 
judicious and extravagant expenditure. If the principle of the 
bill obtains the sanction of parliament, the faith of parliament 
becomes pledged to the outlay involved, and ministers are 
obliged to include, in future estimates, distinct provision for 
it ; and, when the particular grant that is required to carry out 
any such measure is brought forward in committee of supply, 
any objection to its principle is commonly met by the assertion 
that it is useless, if not unfair, to oppose it at this stage, inas- 
much as parliament has already agreed that the proposed 
expenditure ought to be incurred. So long as private members 
are permitted to initiate measures which involve the expendi- 
ture of public money without the previous consent of the 
crown. It would be m vam to expect an economical administra- 
tion of the public funds. ' These considerations were brought 
New standing uuder the notice of the House of Commons by a 
orders to private member (Mr. Ayrton), who proposed, in 

previous con- 1866, that, " The Standing order of June 25, 1852, 
sent of the relating to applications for public money,- he re- 
biiiror pealed, and, in lieu thereof, that this House will 

motions. receive no petition for any sum relating to publie 

service, or proceed upon any motion for a grant or charge upon 
the public revenue, whether payable out of the consolidated 
fund, or out of moneys to be provided by parliament, unless 
recommended from the crown ; " and that the further standing 
order of the same date, relating to public aids or charges upon 
the people, be repealed, and that, in lieu thereof, it be resolved, 
" That if any motion be made in the House for any aid, grant, 
or charge upon the public revenue, whether payable out of the 
consolidated fund, or out of moneys to be provided by parlia- 
ment, or for any charge upon the people, the consideration and 
debate thereof shall not be presently entered upon, but shall 
be adjourned till such further day as the House shall think fit 
to appoint ; and then it shall be referred to a committee of the 

^ The Kensington Road Bill, and British Museum Bill, Smith, Pari. 
Rememb. 1862, pp. 25, loi. See the debate in the Commons, on the 
Public Offices (Site and Approaches) Bill, on March 7, 1865. 
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whole House, before any resolution or vote of the House do 
pass therein." The proposed new orders were accepted by 
the government, approved of by experienced members,, and 
agreed to by the House.^ 

Under these rules a bill by which it is intended to authorize 
a charge upon the public revenues may be introduced upon 
motion, provided that the money clauses are printed in italics. 
Thus they form no part of the bill, but are treated as blanks. 
Before they are discussed the queen's recommendation must 
be signified, and a committee of the whole House appointed 
to consider, on a future day, the resolution authorizing the 
^harge.^ But, whilst privat^ members are not precluded from 
introducing bills of this description, it is obvious that it is most 
desirable that such legislation should, as a general rule, be 
initiated by ministers of the crown.^ 

\ And here it may be noticed that the practice of the House 
of Lords, in these particulars, is less strmgent than p^^^^j^^ ^^ 
that of the House of Commons. There is no rule House of 
;or usage of the House of Lords to forbid the 1,^1^'J^lf 
presentation, discussion, and reference to a com- 
mittee of a petition for pecuniary redress or compensation ; 
ol for the expenditure of public money in the construc- 
tilon of particular public works, or for grants of money to 
particular institutions.^ And, although the House of Lords 
Jnas no right to initiate measures of taxation, or proposi- 
jcions for increasing the pecuniary burdens of the people, 
Vet they are not constitutionally debarred from instituting 
.inquiries, by their own committees, into financial matters, 
or into questions which involve the expenditure of public 
money.^ 

J^ JIans. D. V. 182, pp. 591-603. Notwithstanding the increased 
stringency of these new orders, the ingenuity of members has succeeded in 
evading them by a form of motion not directly contrary to the words of the 
standing order (see lb, v. 209, pp. 1966, 1996). 

2 The speaker, lb, v. 209, p. 1952. 
; ' lb. V. 218, p. 590 ; also lb. v. 220, p. 854. 
' ^ Baron de Bode's case, lb. v. 173, p. 1622 ; v. 174, p. 9^2. 

5 See May's Pari. Prac. ed. 1883, p. 647. Lords committees were 
appointed in 1847, to inquire into the receipts and charges of the post 
office, and into the manner of keeping the accounts thereof; in 1858, 
on spiritual destitution in populous places; and in i860, on the levying 
and assessment of church rates. 
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Should any case arise, wherein it may appear to be the duty 
Resolution or ^^ ^^^ House of Commons to point out to the 
address of the govcmment pubHc charges which ought to be in- 
fevourofa currcd, they have still undoubted authority to do 

particular so, either by the adoption of a resolution, express- 
expenditure. . ' U A. J. . .^ . r r 1- 

mg an abstract opinion m favour of a proceeding 
which will necessitate a future grant of money, or by agreeing 
Resolutions to address the crown to incur certain expenditure, 
onlssue oT^^ ^^^^ ^^ assuraucc of their readiness to make good 
pubHc"^ the same. An abstract resolution does not finally 

expenditure, ^^^d the House to make the grant, and it imposes^ 
upon the government the responsibility of either accepting oJ 
rejecting the recommendation. But this is a right which thq 
House exercises, and should exercise, with very great reserve, 
and only in peculiar and exceptional circumstances. More- 
over, the adoption of an abstract resolution, for the express^ 
purpose of evading a wholesome rule in matters affecting the^ 
public expenditure, should be discouraged as much as possible. ^^ 
Addresses from the House of Commons to the crown, rew 
to originate q^estiug au issuc of public money for some par^ 
in committee ticular purposc, with the assurance " that thifs 
of supply. House will make good the same," are required, ky 
standing order, to originate in a committee of the whole 
House.^ This ** ancient and truly constitutional method M 
expressing the desire of the House, that some public charg^ 
shall be incurred," remains unimpaired, notwithstanding the^ 
increased restrictions imposed upon the initiation of mone^ 
charges in 1866.^ But such addresses are only justifiable wherl 
there is no reason to apprehend that the supposed advanc^i 
would be disapproved by the other House of Parliament, whose ; 
concurrence is necessary to give legal effect to any measure o: f 
supply or appropriation. Addresses have generally beeri 

* See May (citing precedents), Pari, Prac. ed. 1883, p. 654 ; PTans, D^ 
V. 197, p. 1807 ; V. 205, pp. 340, 663, 1871 ; V. 211, p. 1238 ; also Ux; 
Gladstone's speech on Mr. Ayrton's motion, March 20, 1866; Hearn, 
Govt, of Eng. p. 350. I 

2 May, Pari. Prac, ed. 1883, p. 691. \ 

^ Mr. Gladstone, Hans. D. v. 182, p. 598; address concerning transit 
of Venus in 1874 ; Com. Jour. v. 124, p. 404. By the Brit. N. Am. Act, 
1867, sec. 54, the Canadian House of Commons is debarred from adopting 
an address for the advance of public money without a previous recom- 
mendation from the governor-general. 
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Adopted upon occasions of urgency which have arisen after the 
boQimittee of supply has closed its sittings— as, in. order to 
pubmit to the crown a proposal to confer a pecuniary benefit 
pn a particular person ; or to show respect to the memory of 
pome illustrious person lately deceased, by the erection of a 
monument to his honour ; or for the purpose of obtaining the 
co-operation of the crown in a matter affecting the privileges of 
the House.^ 

If a proposition be submitted to the House of Commons, 
Dn behalf of the crown, for a supply for a particular 
^service, and an opinion should be generally ex- ^meSm^kT^ 
•pressed by the House in favour of a more liberal favour of a 
Appropriation on this behalf than that which has thlffhiT^ 
been asked for by the government, while it is con- recommended 
fessedly beyond the power of the House to vote a ^'^ ^ '''''^'^"' 
iarger sum of its own accord, the ministry, in deference to the 
opinion of members, will sometimes agree to submit a motion 
fojr the increased amount suggested j^ or will undertake to 
reconsider the matter, and to apply to parliament for a further 
gi-ant, at a future period, should it appear expedient so to do. 

1 (d) The Restrictions upon Farliafnent in Matters of 

\ Taxation. 

\As no supply can be voted, so no taxes can be imposed 
upcm the subject, by parliament, for purposes of Proposition 
pub.lic revenue except upon the recommendation concerning 
of tiie crown. Accordingly any proposition for the ^^^nli^hom 
lev}r of a new tax or duty — or for the increase of "Ministers. 
pariiicular taxes — should emanate from the government.^ But 

^ :\ Hats. Free. p. 178-180 n. 

^ >'5ee case of the provision on behalf of the widow and children of 

Speiicer Perceval, Walpole's Life of Perceval , v. 2, p. 303 ; the proposed 

gran t for purchase of an annuity for the Duke of Wellington, when 

government recommended a vote of ;^300,ooo ; but, in deference to the 

wishes of the House, consented to ask for ;^400,ooo for this purpose 

[Hctns. D. V. 27, p. 831). See also case of Sir H. Havelock, lb. v. 151, 

P- 2355 ; and that of Lady Mayo, lb. v. 210, p. 1479 ; v. 212, p. 1576. 

B'lt no grant can be recommended, salary proposed, or other item in 

estimates increased, except upon recommendation of the crown (May, 

^arl. Frac. ed. 1883, p. 673). It may be reduced in committee of supply, 

r by the House itself, as in case of Prince Albert's annuity {^Mir. of 

^arl. 1840, pp. 364, 380, 449). 

3 Hans. D. 182, p. 592 ; v. 228, p. 1781 ; May, Farl. Frac. ed. 1883, 
. 674. 
VOL. IL O 
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there is a distinction in this respect between imperial and locai 
taxes. "No private member is permitted to propose an 
imperial tax upon the people ; it must proceed from a mmistei 
of the crown, or be in some other form declared to be neces- 
sary for the public service. But any member may brmg m 
a bill to impose heavy local burdens." ^ . 

It should be observed, however, that the rule confinmg the 
initiation of all taxation to ministers of the crown is one oi 
constitutional practice merely, and is not enforced by any 
standing order. Accordingly it has not been invariably msistec. 
upon.2 But, if not positively forbidden, it is nevertheless highly 
inexpedient for a private member to introduce a measure^ 
affecting the public revenue. It is only when such measuresj 
are in the hands of ministers that legislation upon them cad 
be successful. » 

It is also an invariable rule of constitutional practice ihd*i 

ministers are not required to answer questions lA- 

miSrscon- volving an explanation of their intentions as fo 

cerning taxes, ^lattcrs of taxation, until they may deem it ek- 

pedient to the pubUc interests to declare them.^ | 

The general question of a revision of a certain class of dutips 
having been submitted to the House by the crow/n, 
^Tovlmment it is perfectly competent for any member, in cote- 
scheme of mittee of ways and means, or in committee of t^e 
taxation. ^^^^^^ ^^^^^ ^^^^ ^^^ Customs or Inland Rever^me 

Acts, to offer an amendment to a particular rate of duty j^ro- 
posed to be levied, either for the increase or diminution of^the 
same : it may even be proposed to insert in the schedule a 
new rate of duty, provided it relates to an article whicia is 
already included therein.^ And, when the House resolves 
itself into a committee of ways and means to consider of rarsing 
supplies for the service of the current year, it is competent^ for 
any member to propose another scheme of taxation of equiva- 
lent amount as a substitute for the government plan.^ But a 

* Sir T. E. May's evidence before Joint Com®, on Despatch of Businc^ss, 
Com. Pap. 1868-69, V. 7, P- 185 ; Bans. D. v. 215, p. 1676. 

« lb. V. 115, pp. 660-668. 

* lb. V. 186, pp. 160, 1849. 00 o 

* Mir. of Pari. 1840, p. 1203 ; Hans. D. v. 158, p. 1879 ; v. 181, f 

963. 

^ Com. Jour. 1842, p. 367 ; Hans. D. v. 75, p. 1020; v. 218, p. 1041. 

« May, Pari Prac. ed, 1883, p. 675. And see a case on June 2C 
1836, wnere a member proposed a reduction of the soap duties in lie 

i 
( 
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proposition made by the chancellor of the exchequer, in com- 
nittee of ways and means, to require licenses to be taken out 
by brewers, cannot be amended, upon the motion of a private 
Tiember, by extending such licenses to other manufacturers, 
iron-masters, and coal-owners; inasmuch as this would be a 
new and distinct tax, and not the mere increase of a duty upon 
an article already recommended by government for taxation.^ 

On July I, 1853, in committee of the whole House on the 
stamp duties, the opponents of a proposed rate of duty on 
|dvertisements succeeded in negativing the government pro- 
position altogether.^ And on May 12, 1862, in committee on 
the Customs and Inland Revenue Bill, so much thereof as 
^mposed a tax for brewing beer in private houses was struck 
^DUt; the government agreeing to the same, in deference to 
\'he wishes of the House.^ And, if a proposed tax which has 
b,een announced in the budget excites general dissatisfaction, 
it'^is not unusual for the government to acquaint the House, at 
a ':subsequent stage of proceeding, that they have resolved to 
abimdon it.^ 

.' The introduction of a bill or resolution for the reduction 
or{ repeal of an existing rate of taxation, whether for fiscal 
pu^rposes or for the regulation of trade, is a parliamentary 
quei')tion, in which the crown has no direct concern.^ The 
stric t right of a private member to take the initiative in such 
a proceeding cannot therefore be denied, and has been acknow- 
ledpred of late years by leading statesmen.^ It is inexpedient 
nevertheless in the highest degree inexpedient for private 
unde.r parliamentary government for private mem- h!tJSducVs°uch 
bers Ko assume the responsibility of proposing such questions. 
quest;ions to parliament. It is an important financial principle, 
that '^> the House should not be called upon to condemn taxes 

of th(i government scheme for a reduction of the duty on newspaper 
stamp^s {Mir. oj Pari. 1836, p. 1963 ; Mr. Gladstone, Hans. £>. v. 223, 
P- 389). 

* III. V. 202, p. 307. 

2 /^i. V. 128, p. 1 129. « lb. V. 166, p. 1574. 

* Proposed duties on club-houses, and on charities in 1863, Jb. v. 170, 
pp. 846, 1 102, 1 125, 1365, 1395 ; and on matches, /<5. v. 205, pp. 1418, 
1528, ,1585-1659. 

* Kfearnj Govt, of Eng. p. 351 ; May, Pari. Prac. ed. 1883, p. 684 ; 
Hans., D. v. 211, p. 1903. 

« Fy Mr. Disraeli, lb. v. 125, p. 11 74; by Mr. Gladstone, lb. v. 
161, ji). 1667. 
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which they are not prepared on the instant to repeal,"^ ^ as by 
so doing they unsettle the minds of commercial men in their 
business transactions, and occasion embarrassment to the 
government in their plans for the regulation of the public 

finances. Abstract resolutions advocating changes 
^^oiSions on in the scheme or distribution of taxation, or the 
particular imposition of uew duties;^ or the reduction oi 

particular branches of taxation, have been not 
infrequently submitted to the House of Commons by private 
members, but they have been generally resisted by the goverD| 
ment as being inexpedient and impolitic. 

2. The Rights and Privileges of Parliament^ and especially 0/ 
the House of Commons, in the Grant of Money for th^ -- 
Public Service. \ 

From a very early period in the history of England th^e 
Grant of principle has been established, that the right pi 

su^ppiie°s by taxation and the granting supplies for the pub/lie 
parliament. scrvlcc bclong exclusivcly to parliament. = 

The old prerogative claim of the sovereign to levy taxes bn 
the subject at his own will and pleasure, was first expressly 
restrained by the declaration, in Magna Charta, that ** lio 
scutage or aid shall be imposed in our kingdom unles^p by ^- 
the general council of our kingdom \ " with certain exceptions 
peculiar to the person and family of the king himself. '■ 

This concession lies at the foundation of our parliamen/tary 
institutions, and especially of the House of Commons as a 
distinct branch of the legislature. The growth of the Com- 
mons in power and influence was strikingly exemplified by the 
statute De tallagio non concedendo, in the 25th Edward I., by 
which it was declared, " That no tallage or aid shall be taken 
or levied without the good will and assent of the archbisfiops, 
bishops, earls, barons, knights, burgesses, and other freemen 
of the land." ^ 

Concurrently, however, with parliamentary taxation, jother 
imposts used to be levied by royal prerogative,^ independently 

^ Mr. Gladstone, Hans. D, v. 125, p. 1149 ; v. 173, p. 1462. j 
2 Com. four, v. 88, p. 336; v. 94, p. 510]; v. 102, p. 580; v. 103, 
p. 886 ; Hans. D. v. 229, p. 778. 

« Stubbs, Const. Hist. v. 2, pp. 142, 564. \ 

* Cox, Inst, pp. 600-603. 1 
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f the action of parliament ; but none of these survived the 
-volution of 1688. It was guaranteed by the BiU of Rights 
niat henceforth " no man be compelled to make any gift, loan, 
r benevolence, or tax, without common consent by Act of 
>arliament." And it was finally established by the Act of 
lettlement, " That levying money for or to the use of the 
;rown by pretence and prerogative, without grant of parlia- 
nent, for longer time or in other manner than the same is or 
ihall be granted, is illegal." 

Since that memorable period the crown has been entirely 
iependent upon parliament for its revenues, which ^^^^^^y^^^,^ 
ire derived either from annual grants for specitic be used unless 
public services, or from payments already secured f^J^^^Z. 
and appropriated by acts of parliament, and 
Mch are commonly known as charges upon the consohdated 

imd.^ . . • -r. 

While the crown is not at liberty to invite or receive gifts or 
oans of money for any public service without the consent of 
consent of parliament, no person may voluntarily p-^-^^^,, 
lend money to the crown, or to any department of ^^^^^^^^'^^^ 
state, for pubUc purposes, without the sanction of °J °^^^' 
parhament, under penalty of a misdemeanour.^ ^ The charter 
^f the Bank of England contains a clause forbidding money 
tr-ansactions between the bank and the treasury, that have not 
received express parliamentary authority.^ ^ 

The constitutional principle of parliamentary control is also 
applicable to advances or loans of public money. Loans. 
to foreign powers, corporations, or private persons ; Debts^due to 
to the remission of debts due to the crown by any 

1 Broom, Const. Law, pp. 398-402. [The statement in the text is 
practically, but not literallV correct. At the time of the revolution the 
Sown enioyed-as it still enjoys-certain hereditary revenues but the 
herlditary revenues formed so small a portion of the whole that the crown 
was practically dependent on parliament.— ^^J^^^. J .^.„^^fi„„ 

2 gee debates in the Commons on Mr. Sheridan's motion respecting 
voluntary aids for public purposes without the ^^^f ^"\f P^^^^^^"^^^^ 
FarL Hist. v. 31, PP- 83, 97; and in the Lords /^ p 122^ S^e Lord 

rrts;rirs:r^^^^^^^^ fr ?i:'S^^i %S\\ 

"^"^^n. "^^t'l'^si /inS- %eport of tl^e Comptrc^er of the 
Exchequer, in Rep. Com«. on Pubhc Moneys, Com. Pap. i«57, sess. 2, 
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such persons or powers;^ and even to the sale of property by 
Government One department of the state, and its purchase by 
^^^^^- another department for public uses. It equally 

appHes to the gift of pubUc money, or public stores, in the 
name or on behalf of the crown.^ Public departments are 
not now at liberty to give away stores without the direct 
sanction of parliament. The rule, that no public property 
should be disposed of in kind, has been '* one of the most 
difficult achievements of financial reform during the last 
half-century." Before the establishment of this rule the] 
public never knew when anything was given away, or what 
was the value of the gift.^ But by a treasury minute, issued 
on May 13, 187 1, pursuant to the First Report of the Com-i 
mittee of Public Accounts in that year, every public depart- 
ment is now required to notify the treasury whenever it is, 
proposed to relmquish a claim due to the public, whetheid 
of cash or stores. | 

Advances out of the public funds, for whatsoever purpose,! 
Advances of should Ordinarily be made only by express authority 
public money, of parliament.^ 

In urgent cases, requiring immediate relief, or when, on 
grounds of public policy, secrecy is advisable, the government 
can have recourse in the first instance to the "civil con- 
tingencies," or the *' treasury chest" funds, the nature of 
which will be hereafter explained. But they are strictly 
accountable to parliament for all such transactions, and the 
advances so made out of these funds must be replaced out of 
moneys voted by parhament for that service.^ Upon this 
principle the surrender of the rights of the crown in cases of 
"treasure trove," by relinquishing the same to the finders, 

* S. O. House of Cominons, March 25, 17 15, and March 29, 1707, 
compounding debts due to the crown, Coj7i. Jour. v. 75, p. 167 ; v. 81, 
p. ()(> ; case of the Crinan Canal Co., lb. v. 83, pp. 213, 219, 251. 

2 Hmis. D. V. 193, p. 1279; Clode, Mil. Forces, v. 2, p. 445. 

' Mr. Gladstone, on an address for the grant of gun-metal to erect a 
statue to Visct. Gough, Hans. D. v. 203, p. 779. 

■* See Act 57 Geo. HI. c. 34, appointing Public Works Loan Com- 
missioners, and several Acts since passed extending powers of that board • 
also Acts 29 & 30 Vict. c. 72 ; 30 Vict. c. 32. ' 

* See Mr. Pitt's advance to Messrs. Boyd, Benfield & Co. in 1796, 
Pari. D. V. 5, pp. 385-424; also Hans. D.y. 6^, pp. 1139, 1314 ; Peel's 
Memoirs, v. 2, p. 174; Knight's Hist, of En^. v. 8, p. 548 ; Rep. on Pub. 
Moneys, Com, FaJ?, 1857, sess. 2, v. 9, p. 615. 
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would be unjustifiable, had it not been authorized by the Civil 
List Act.i 

Directly the House of Commons have agreed to the address 
in answer to the speech from the throne, the com- Grant of 
mittee of supply is at once appointed, for a supply. 
future day, by virtue of a standing order of July 28, 1870. 
As it is the duty of this committee to consider the estimates 
for the current year, the House then orders the estimates for 
the army and navy to be laid before them, and addresses the 
crown to give directions accordingly.^ 

3. The Control of Parliament over the Revenue, 

We may now proceed to state the various sources from 
whence the public revenue is derived, and the extent Public 
to which the revenue is subjected to the periodical revenues. 
revision and control of the House of Commons. 

The revenues of the crown in Great Britain were anciently 
derivable from the hereditary lands of the crown, and from 
the operation of various prerogative rights. But, since the 
establishment of parliamentary government, these revenues 
have been mostly surrendered to the control of parliament, in 
exchange for a permanent civil list. The public revenues of 
the country are now chiefly obtained from taxes and other 
imposts, which are levied under the authority of acts of parlia- 
ment.^ The whole revenue, from whatever source derived, 
is now (with some trifling exceptions) paid into the Bank of 
England or Ireland to the account of her Majesty's ex- 
chequer. The old system of retaining public money at the 
exchequer itself has been entirely abolished, and this great 
department remodelled, by recent legislation, as will hereafter 
appear, when we consider the manner in which the control 
of parliament is exercised over the issue of public money. 

* I & 2 Vict. c. 2, § 12 ; Hans, D. v. 180, p. 440. In regard to the 
prerogative of treasure trove, see Forsyth, Const, Law, p. 178. 

2 Com, Jour, Nov. 25, 1867. 

» For an historical account of the several branches of the public revenue, 
see Public Income and Expenditure of Gt. Britain, 1801-1869 {Com, Pap, 
1868-9, v. 35, p. 887, et seq.)i presented to parliament in 1869. As to 
the distinction between direct and indirect taxation, and the proportion 
contributed by each to the public revenue, see Mr. Lowe's and Mr. 
Disraeli's observations, Hans, D. v. 206, pp. 625, 976, 983. 
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The revenues which are thus paid into the Bank of England, 
to the account of the exchequer, comprise all the principal 
revenues of the kingdom, including the customs and inland 
revenue, and the receipts from the post office. 

Formerly, the proceeds of parliamentary taxes constituted 
Consolidated separate and distinct funds ; but, by the Act 2 7 Geo. 
^^"^; III. c. 13, § 47, it was directed that the various 

duties and taxes should be carried to and constitute a fund, 
to be called '' The Consolidated Fund." ^ 

When the annual revenue raised by taxes is found insufficient, 
as in the case of war, to meet the annual expenditure, parlia- 
ment grants authority to raise money by loan to cover the 
deficiency. All moneys so raised are dealt with like the 
ordinary revenue, and are paid to the account of the exchequer 
for the credit of the consolidated fund.^ 

Until the year 1854, the charges of collection and manage- 
Gross receipts ^^^^ of the revcnue of customs, inland revenue, 
to be paid into and the post office, were payable out of the gross 
the exchequer, receipts of these imposts, respectively, and only the 
net revenue, after these and other deductions, was paid into 
the consolidated fund. The constitutional objections to this 
practice were repeatedly pressed upon the attention of successive 
administrations without effect. At length, on April 29, 1847, 
Dr. Bowring submitted to the House of Commons a series of 
resolutions — based upon the report of the commissioners of 
public accounts in 1831 — recommending the adoption of an 
approved system for the security of the public revenue, and 
for ensuring greater accuracy, simplicity, and completeness, in 
the public accounts ; and requiring that the gross revenue of 
the country, without any deduction whatever, should be paid 
into the public chest, and be subjected to the surveillance 
and control of parliament. After some debate, the motion 
was withdrawn. But, on April 30, 1848, the discussion was 
again renewed, and Dr. Bowring succeeded in carrying his 
resolutions by a bare majority. When questioned upon the 
subject in the following session, the chancellor of the ex- 
chequer informed the House that steps had been taken by the 

1 Com. Pap, 1868-9, V. 35, pp. 811-931. The consolidated funds of 
England and Ireland were united by 56 Geo. III. c. 98 ; and by i Vict. 
c. 2, various hereditary revenues of the crown were carried to this fund. 
^ 2 Second Rept. Com®. Pub. Accts. Com, Pap, 1873, v. 7, p. 207. 
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government to carry out in part the reforms proposed by the 
resolutions.^ But it was not until 1854 that the great object 
aimed at by Dr. Bowring was sought to be accomplished by the 
passing of a bill, which was introduced into parUament by Mr. 
Gladstone, "to bring the gross income and expenditure of the 
United Kingdom, etc., under the more immediate review and 
control of parUament." ' By this act, it was intended that the 
whole of the gross revenues of the country, derived from the 
customs, excise (with the exception of certain drawbacks, dis- 
counts, and repayments), and other taxes (not including the 
land revenues of the crown, which are otherwise provided for), 
should be paid into the exchequer, and the cost ^^^^^ ^^^^^^^^ 
of collection be defrayed out of votes of supply, payable to 
Besides the cost of collection, the revenue was ^'"'^ ^'i''^'; 
formerly chargeable with certain judicial and other salaries, 
pensions, and other payments, under the authority of various 
acts of parliament. By Mr. Gladstone's act, these charges 
were transferred either to the consolidated fund or to the 
annual supplies to be voted by parliament.^ Under the 
authority of this act a very large number of charges, previously 
paid out of the consolidated fund, were placed, thenceforth, 
in the annual estimates.^ And, by the Act 19 & 20 Vict. 
c. 59, certain superannuations and other charges which still 
remained payable out of the gross revenues were directed to 
be removed from the same, and placed upon the consolidated 
fund, etc. The only payments remaining which could be 
legally charged upon the gross revenues were the charges on 
the land revenues of the crown— the net receipts only of 
which are payable to the consolidated fund, under the statute 
10 Geo. IV. c. 50, § 113, and the Civil List Act of i & 2 
Vict.— and the drawbacks, bounties, repayments, and discounts, 

aforesaid. o ^ -u 

But, notwithstanding the acts of 1854 and 1856, the 
intentions whereof were clearly to require the payment of the 

» Hans, D, v. 102, p. 499. 

2 Act 17 & 18 Vict. c. 94. ^ , ^, 

» Mr. Gladstone's speech, in Hans. D. v. 130, p. 216 ; see also lb, v. 

^^* As to the results which have followed from this improved system, see 
Peto on Taxation, ch. ix. "on the Collection of the Revenue; and 
Northcote on Financial Policy, p. 238. 

^ Mr. Gladstone, in Hans, D, v. 169, p. I943- 
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whole revenue, minus the drawbacks, etc., above mentioned, 
into the exchequer, this result was not obtained, owing to an 
omission in the acts of any provision to render such a course 
compulsory. Accordingly, the attention of the committee on 
public moneys, in 1857, was directed to the matter, and they 
recommended the passing of a law to make it imperative on 
the government to pay the gross revenues to the exchequer, 
without any deductions than those above-mentioned, in order 
that all issues for the public service might receive the previous 
sanction of parliament. They also suggested that, if possible, 
the charges on the land revenues should be brought under the 
same parliamentary control.^ By treasury minutes, dated 
February 15 and December 23, 1858, the government agreed 
to this recommendation, excepting so far as the land revenues 
were concerned, which, for reasons stated, could not be carried 
out until a new civil list should be under consideration. 2 But, 
although the treasury undertook to submit to parliament a bill 
to effect this desirable improvement, no such measure was 
brought forward, and this great reform remained partially 
uncompleted until the passing of the Exchequer and Audit 
Departments Act, in 1866, the tenth clause of which has 
made the practice obligatory. Before the passing of this act, 
the cost of collection was still deducted in some cases from 
the gross revenue; in other instances part of the cost was 
paid out of the gross revenue, and another part voted by the 
House of Commons in the supplies of the year.^ 

For considerations of public convenience, it is customary. 
Salaries in ^^ ^^^ ^^^^ ^^ ^^^ rcveuue departments generally, 
revenue to pay the Salaries of employes, in the first instance, 

departments. ^^^ ^£ rcvcuue receipts, and afterwards to repay 
these advances to the exchequer out of the parliamentary 
votes for the said departments. This practice has been 
tacitly approved by the committee of public accounts, and is 
sanctioned by the tenth clause of the Exchequer Act.^ 

* Rep. Com®. Pub. Moneys, p. 4; Com. Pap, 1857, 2nd sess. v. 9. 
2 lb, 1857-8, V. 34, p. 380; and i860, v. 39, pt. i. p. 174. 

2 Peto on Taxation^ p. 210. But see Earl Grey on ParL Govt, (new 
ed. pp. 85 -90) for remarks on evil effects attending this change. 

* Fifth Rep. Com^ Pub. Accts. Com. Pap. 1871, v. 11, p. 435; 
2nd Rep. lb, 1873, v. 7, p. 250; Treasury Minute, lb. 1867, v. 39, 
p. 337. 
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With this exception, therefore, the whole public revenue of 
the country, together with moneys received from consolidated 
loans, is placed to the account of the consolidated f^^d. 
fund, out of which all public payments are made. Such 
payments are twofold : i. By authority of permanent grants, 
under acts of parliament. 2. Pursuant to annual votes in 
committee of supply, payable out of the consolidated funds by 
ways and means annually provided. 

4. The Control of Parliament over Expenditure, 

The services provided for by permanent grants are in the 
proportion of about thirty millions to seventy Permanent 
millions of revenue. They are as follows : — s^'^^^^- 

I. The National Debt,^ including the funded and unfunded 
debt ; 2. The civil list ; 3. Annuities to the royal family, and 
pensions j 4. Salaries and allowances of certain independent 
officers; 5. Courts of justice; 6. Certain miscellaneous 
services, comprising interest and sinking fund of the Russian, 
Dutch, and Greek Joans, compensations, etc. These charges 
are made payable out of the consolidated fund, by permanent 
statutes, from year to year, without any renewal of parlia- 
mentary authority.^ 

The annual charges for the maintenance of the naval and 
military forces, for the collection of the revenue. Annual 
and for the various civil services, are prepared in charges. 
the respective departments of state to which they severally 
belong, are afterwards revised and approved by the treasury, 
and are then submitted to the House of Commons^ by 
command of the crowiL 

* Amos, Primer of Eng. Const, ed. 1875, p. 222. For origin of national 
debt, see Macaulay, Hist, of Eng. v. 4, p. 319. For particulars regarding 
several sinking funds established since 1 7 16, and progressed opinion in 
parliament on question of sinking fund for reduction of national debt, 
see Com, Pap. 1868-9, v. 35, pp. 1194-1214; 38 & 39 Vict. c. 45; 
treasury minute of July 23, 1881, on Mr. Gladstone's scheme for further 
reducing the national debt, Com. Pap. 1881, v. 17, p. 307. For pre- 
cautions taken to secure punctual payment of interest to the national 
creditor, and also payment of other fixed charges by the Bank of England, 
on behalf of government, see Shilling Mag. v. 4, p. 44. 

2 For financial history of these great heads of expenditure, see Com, 
Pap, 1868^, V. 35, pp. 996-1134. 

3 It is nut customary to send the estimates to the House of Lords. In 
1786 they applied lor a copy, and were refused by the Commons. In 
1839 they succeeded in obtaining a copy, "almost for the first time in 
their history" {Hans, D, v. 159, pp. 1 140, 1503). 
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In order that the House may be informed, as early as pos- 
Presentation of siblc, of the expenditure for which they will have 
the estimates, to provide, the following resolution was agreed to 
on February 19, 182 1, and has ever since been complied 
with: — 

** That this House considers it essentially useful to the exact 
performance of its duties, as guardians of the public purse, that, 
during the continuance of the peace, whenever parliament 
shall be assembled before Christmas, the estimates for the 
navy, army, and ordnance departments should be presented 
before January 15 then next following, if parliament be then 
sitting; and that such estimates should be presented within 
ten days after the opening of the committee of supply, when 
parliament shall not be assembled till after Christmas." 

The estimates for civil services, commonly called the miscel- 
Estimates. laneous estimates, together with those for the 
revenue departments and packet service, were 
usually presented somewhat later in the session. Since 1857, 
the committees on public moneys, on miscellaneous expendi- 
ture, and [on public accounts, have all recommended that 
these estimates should be laid on the table every session, as 
soon as possible after the meeting of parHament, but the 
government experienced great difficulty in expediting their 
delivery.! On March 21, 1862, the House of Commons was 
informed by the chancellor of the exchequer (Mr. Gladstone) 
that, while it was most desirable to carry out this recommenda- 
tion as strictly as possible, these estimates could not be pre- 
sented with the same regularity as those for military and naval 
services; inasmuch as their complete preparation depended 
not merely on other public departments, but upon members of 
commissions, governing bodies of institutions, and even on 
others who gave gratuitous services to the public ; and that, if 
the House laid down any fixed rule on the subject it would be 
complied with, *'but the effect would be that the miscellaneous 
estimates would be imperfect, and the practice of presenting 
supplementary estimates — one of the greatest financial evils 
the House could endure — ^would of necessity prevail." ^ 

The objection urged by Mr. Gladstone in the foregoing 

* Treasury minute of Dec. 23, 1858, in Com, Pap, i860, v. 39, pt. i. 
p. 176. 

^ Hans, D, v. 165, p. 1930. 
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remarks against the practice of supplementary estimates is 
one that he has repeatedly pressed) upon the Supplementary 
attention of parUament. In 1862 he stated that he estimates. 
regarded such estimates '*with great jealousy. Though very 
plausible in theory, he thought that in practice nothing tended 
so much to defeat the efficacy of parliamentary control as the 
easy resort to supplementary estimates. To render this control 
effectual, it was necessary that the House of Commons should 
have the money transactions of the year presented to it in one 
mass, and in one account. If it is to be a set of current trans- 
actions, with a balance varying from time to time, the House 
would never know where it was. If supplementary estimates 
were easily and frequently resorted to, the House would be 
obliged, in self-defence, to appoint a permanent finance com- 
mittee.'' ^ 

The gradual augmentation of the general administrative 
business of the country, which has taken place since the peace 
of 18 1 5, and which is a proof of growing national prosperity, is 
unavoidably accompanied by a proportionate increase in the 
demands of nearly every department of the civil government — • 
an increase moderate in each instance, but amounting to a 
considerable sum in the aggregate.^ 

The increase in the civil service estimates is also attributable 
to additional duties imposed upon government by recent legis- 
lation in the supervision and control of various branches of 
industry ; to increased grants in aid of education, for the pre- 
vention of crime, and for the relief of local rates ; and to the 
transference to the annual estimates of large items of expendi- 
ture previously charged upon the consolidated fund or the 
civil list, and not directly cognizable by the House of Com- 

^ Com. on Pub. Accts. Com, Pap. 1862, v. 11, Evid. 1571 ; also Hans, 
D. V. 169, p. i860 ; and debate on supplementary estimates submitted by 
Mr. Disraeli, in 1866, lb, v. 184, pp. 1292, 1673 ; v. 185, p. 499. But in 
regard to supplementary estimates submitted early in a session, to make 
good deficiencies in grants of a previous year — a practice now invariable 
— see Mr. Ayrton's observations, lb, v. 194, p. 539. 

2 See statement of votes and expenditure for civil services from 1835 to 
1869, Com. Pap, 1868-9, V. 35, p. 1 138; lb. 1868-9, v. 42, p. 627, etc. 
For a comparison between the civil service estimates in 1853 and in 1877, 
see Hans. D. v. 233, p. 659 ; H. Mann, Cost of Civil Service, Statist. 
Sac. Jour, [v. 32, pp. 40-47 ; Remarks on increase of navy estimates, Hans, 
D. v. 192, p. 48. 
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mons.^ These additional expenditures of government have 
often given rise to imputations of extravagance which probably, 
in some cases, have not been unfounded, and have naturally 
Pro osed ^ ^^ various expedients, on the part of financial 
reTuctton in reformers, to effect reductions in the same. The 
Spiliditure. Constitutional course of appointing a committee 
of public accounts will be noticed in its proper 
place. Such committees, however, are necessarily limited to 
the investigation of past transactions, and to the consideration 
of questions arising out of the management of financial matters 
by the executive government. 

Not content with legitimate inquiries into past expenditure, 
Committee to ^.ttcmpts havc Occasionally been made to induce 
revise the tlic Housc of Commons to appoint select com- 
estimates. mittees to rcvise the estimates before they should 
be submitted to the committee of supply ; but these attempts 
have been uniformly unsuccessful. In one or two instances, 
during the reign of William III., we read of the estimates, 
with other accounts, being referred to a select committee;^ 
but since the doctrine of ministerial responsibility has been 
properly understood, no such proceedings have been per- 
mitted.^ 

The estimates of the supplies required by government for 
Contents of the the servicc of the year are divided into separate 
estimates. , votes, or resolutions, which appropriate specified 
sums for services specially defined, and for the period of one 
year. Some of the votes are for very large amounts, but, 
practically, there is no more difficulty in dealing with such 
votes than with any others, inasmuch as each vote is accom- 
panied, in the printed estimates, with a list of the particular 
items, or heads, of expenditure, which are intended to be 
defrayed out of the same. In addition to the information 
thus afforded in regard to the proposed expenditure, the 
printed estimates contain numerous explanatory tables and 
notes, in relation to particular branches of expenditure ; and 
preliminary abstracts, lists of accounting departments, and 

* Com, Pap, 1868-9, V. 35, pp. 1138-1141 ; Hans, D, v. 233, pp. 659- 
662. 

2 lb. V. 165, p. 1325. 

^ [The statement in the text is too strong. The estimates were referred 
to a select committee in 1848, and the precedents for this course were 
detailed by Sir C. Wood in lb. v. 96, p. 1063. — Editor, ^ 



Hosted by Google 



SUPPLY AND TAXATION. 207 

Statements of grants in aid of local taxation and expenditure. 
The estimates are now submitted to the House of Commons 
in much greater detail than formerly, in order to meet the 
increasing demand for full and accurate information upon aU 
matters which concern the public expenditure.^^ 

The estimates for miscellaneous civil services^ are now 
arranged under seven heads, or classes, of subjects, civii service] 
viz. I. Public works and buildings; 2, Salaries and estimates. 
expenses of public departments ; 3. Law and justice ; 4. Educa- 
tion, science, and art ; 5. Colonial, consular, and other foreign 
services ; 6. Superannuation and retired allowances, and 
gratuities for charitable and other purposes ; 7. Miscellaneous, 
special, and temporary objects. Then follow, as a separate 
class, estimates for the revenue departments, post-office, packet 
and telegraph services. And a general index to the entire 
estimates is appended. 

The treasury expressed an opinion, in 1866, that hereafter 
it would be more convenient, not only as a means of facilitating 
discussion on the estimates in the House of Commons, but 
also in the subsequent preparation aad audit of the appropria- 
tion accounts of the expenditure incurred, that the services 
conducted under the responsibility of distinct departments of 
the government should, as far as possible, be grouped together 
in a distinct series of votes. This opinion was concurred in 
by the committee of public accounts,^ and has since been 
carried out.* The civil service estimates are now preceded by 
a statement showing the services in each class for which the 
several departments will be required to account, and to each 
vote is appended the sub-heads under which it will be accounted 
for. Moreover, pursuant to the Act 31 Vict. c. 9, in regard to 
extra receipts, votes for the precise amount required for each 
department are taken, while the receipts, heretofore applied in 
reduction of said amounts, are now paid into the exchequer. 

1 Hans. D, v. 167, p. 56; lb. v. 171, p. 322. , 

* For account of miscellaneous civil service estimates, their classification, 
gradual increase and revision, with view to reduction, see Peto on Taxation, 
p. 310; Rpts. of Com«. on Misc. Exp. in 1847-8, and Pub. Accts. in 1861 
and 1862, Mr. Gladstone, Hans. D. v. 174, P- SS^- 

2 Treas. minute, June 22, 1866, Com. Pap. 1866, v. 39, p. 143, etc. ; 
Rep. Com. Pub. Accts. 1866, v. 7, pp. 557, 5^4 5 Special Rep. (Exch. and 
Audit Bill), Com. Pap. 1866, v. 7, Evid. 193, 194, 207. 

* Hans. D. v. 197, p. 1191; Civ. Serv. Est. 1868-9, and 1869-70. 
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This system has caused a considerable increase in the nominal 
amount of the votes, but it enables the House to exercise a 
greater control over the expenditure of the various depart- 
ments.^ 

When the estimates have been presented to the House, they 
are ordered to be printed for the use of members, and are 
referred to the committee of supply. 

The sittings of the committee of supply then commence.^ 
Committee of Whcu the uavy or army estimates are under the 
supply. consideration of the committee, it is customary to 

permit members to animadvert upon the whole estimates, or 
upon naval or military matters generally, before the first vote 
is moved ; and this opportunity is usually taken by the mover, 
to review the whole policy of the estimates. But, after the 
first vote, the discussion is strictly confined to the particular 
vote before the committee.^ The civil service estimates used 
to be considered to be of too miscellaneous a description to 
be dealt with ina general statement ;* but in 1877, in deference 
to opinions expressed in the House of Commons, 
^n lo^ng iSo the chancellor of the exchequer undertook that the 
committee of secretary of the treasury, before moving these 
^"^^ ^* estimates, should give some general explanations 

upon the progressive increase of civil service expenditure.^ 

Each resolution of supply is proposed from the chair in 
„ , . . the followinsr words: " That a sum not exceed- 

Resolutions in. -^ P . ,j, i -\/r ' j. i) r 

committee of mg /^ "^ be granted to her Majesty for 

supply. ^Yie object specified in the particular vote in the 

printed estimates. This motion may be either agreed to or 
negatived, but it is not competent for the committee to make 
any alteration therein which could change the destination of 
the vote,^ or increase the amount proposed,^ because the 

1 Hans. D. v. 191, p. 1161; Civ. Serv. Est. 1869-70, Com, Pap. 
1868-9, V. 42, pp. 3, 12. 

2 But in 1869 a vote on account was taken before the presentation of the 
estimates. 

3 Hans. D. v. 181, pp. 1321, 1525 ; v. 223, p. 656. 

* lb. v. 181, p. 1783; V. 191, p. 984; and see Rep. Com®, on Pari. 
Business, Com. Pap. 1871, v. 9, p. 29; May, Pari. Prac. ed. 1883, p. 677. 

^ Hans., D. v. 232, p. 1040 ; v. 233, p. 125. 

^ Votes of parliament are not taken for fractions of a pound. 

^ The speaker, Hans. D. v. 71, p. 295; lb. v. 169, p. 1774; v. 173, 
p. 1282. 

« Mir. of Pari. 1834, p. 615 ; Hans.\D. v. 148, p. 392. So a motion to. 
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House of Commons can only vote money pursuant to the 
recommendation of the crown. In like manner, it is irregular 
to move an instruction to the committee of supply, as it is 
only competent for the committee to consider the estimates 
which have been submitted to the consideration of the House 
by the crown.^ 

The votes in committee of supply are usually proposed for 
large sums for particular heads of service ; but, as votes in 
the separate items for which the supply is required supply. 
are detailed in the estimates, the practice of the House (as 
altered in 1857) permits of a question being put that any item 
objected to "be omitted from the proposed vote," or, *'be 

reduced by the sum of £ ," as the case may be. Where 

a general reduction of a particular vote is proposed, the 
question is first put upon the smallest amount proposed to be 
granted ; and, in hke manner, if more than one amendment 
be offered, conformably to the ancient order of the House, 
*'That where there comes a question between the greater and 
lesser sum, or the longer and shorter time, the least sum and 
the longest time ought first to be put to the question." ^ After 
a motion for the reduction of a particular item in a vote has 
been proposed from the chair, it is not competent to propose 
a motion in relation to, or to debate, a previous item,^ but any 
question in regard to the same may be raised upon the report 
of the resolutions to the House. 

Formerly, when a motion had been put from the chair to 
omit or reduce an item in a vote, it was no longer Reduction of a 
competent to move for a reduction of the vote vote. 

increase the number of men in a vote on the army estimates, though pro- 
fessedly intended merely to rectify an error in the calculations of ministers, 
was declared to be irregular {Hans, D, v. 169, p. 1267). 

^ The speaker, Mir. of ParL 1828, p. 1972 ; but see proceedings in 
case of Capt. Ross, the Arctic navigator, to obtain for him a grant of ^^5000. 
Upon his petitioning the House of Commons, with the consent of the crown *: 
his petition was referred to a select committee, reported upon favourably,* 
and then, his petition having been previously referred to the committee 
of supply, a vote was agreed to in supply on motion of a private member, 
to grant him the sum recommended by the select committee {lb. 1834, pp. 
608, 797, 843, 2864). And see a similar case in regard to a vote proposed 
by Mr. Hume, in committee of supply, for the purchase of 1250 copies of 
Marshall's Digest of Statistics^ lb. 1834, p. 1513. 

2 May, ParL Prac. ed. 1883, p. 671 ; Hans. D. v. 172, p. 1026. 

3 lb. v. 179, p. 1286. 

VOL. II, p 
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generally.^ But in 1868 this practice was altered, and a rule 
adopted to permit an amendment for a reduction of the whole 
vote, after a decision of the committee upon a particular item, 
on the ground that members ought to be always free to adopt 
the more constitutional course of moving the general reduction 
of a vote, leaving it to ministers to determine in what way the 
retrenchment could be best carried into effect. But after- a 
question had been put for a reduction of the whole vote no 
motion can be made to omit or reduce any item.^ But a 
motion for the reduction of a vote by a particular amount, if 
negatived, may be followed by another for a smaller reduction, 
provided only that a distinct and separate issue is thereby 
submitted.^ 

It is irregular to move in committee of supply for the 
adoption of a general resolution in regard to any 
^mmiueTof particular vote,^ or to move that a particular vote 
supply. 5g referred to a select committee. But a vote can 

be reduced, with the ulterior object of moving in the House 
for the appointment of a select committee to inquire into the 
question connected therewith. ^ 

A vote proposed in committee of supply may not, m point 
Postponement of form, be postpoucd, becausc there isno period 
of a vote. to which it can be postponed.^ But the mover 
may, with the consent of the committee, withdraw^ it, and 
submit it again on another day, with or without alteration, and 
either as a distinct vote, or in separate items. "^ 

The committee of supply considers the money to be voted 
for the current year. Where the proposed grant is 
money^l^oted Hot part of the scrvicc of the current year— as, for 
only for the instancc, a permanent increase to judges' salaries 
Eeyvofes —it is more regular to propose it in any other 
S)mmktees of committec of the whole House than the comniittee 
th^whoiT ° of supply, provided the queen's recommendation is 
^°'''^- first signified, and on their report a bill is ordered, 

or a clause inserted in a bill already before the House.^ 

The entire sums proposed to be granted for particular 

1 Hans. D. v. 148, p. 1083 ; v. 191, pp. 1009-1013. 

* lb, pp. 1025-1033, 1464-1466. ' lb. V. 236, p. 592. 

* Mir. of Pari. 1831, p. 1826 ; 1831-2, p. 3472. 

« Hans. D. v. 172, p. 131. , ' lb. w. 159, p. 549- 

' Mir. of Pari. 1839, p. 1408; 1840, p. 1867. 
» See May's Prac. ed. 1883, p. 693. 
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services are not always voted at the same time, but a certain 
sum is occasionally voted either *' on account " or as a vote of 
credit. 

Votes of credit are usually asked for on behalf of contem- 
plated war expenditure, when it is necessary to votesof 
have ample funds on hand, and impossible to credit.^ 
determine beforehand the exact amount required. ^ Never- 
theless, they should be strictly limited both as to their amount 
and object. In two or three instances only between the 
revolution and 1735 were unlimited votes of credit given to 
the ministers of the crown for army or navy purposes. Ever 
since, when the Commons have granted a vote of credit, they 
have named a specific sum in the Appropriation Act, and have 
prescribed the purpose to which it must be applied.^ 

Votes '' on account " were formerly restricted to occasions 
of unexpected emergency, arising out of ministerial votes "on 
changes, when it was desirable to place at the account." 
disposal of government funds for the public service without 
specifically appropriating the same to particular items of 
expenditure. In such cases it is usual to vote a portion only 
of the yearly estimates, and in the following session to inquire 
into the expenditure thereof, in order to ascertain that it was 
duly appropriated to legitimate purposes.^ When parhament 
is about to be dissolved, upon a ministerial crisis, it is obviously 
improper to call upon the House of Commons to vote either 
the full amount or all the details of the proposed estimates, 
and so comnciit the country to the financial policy of ministers 
whose fate is about to be determined by a general election. 
The duty of finally deciding upon these estimates should be 
reserved for the new House of Commons. Meanwhile the 
supply of credit should be restricted to such an amount as 
may be absolutely required for the public service, until the 
reassembling of parliament, and the vote "on account" 
should not be regarded as in any degree pledging the House 
to an approval of the entire estimates.^ 

* May's Frac, ed. 1883, p. 680 ; IfaTzs. D, v. 203, p. 1440. 

2 Clode, Mil. Fore, of the Crown, v. i, pp. 124-127 ; Com.Pafi. 1868-0, 
V. 35, p. 1171. 

* See 3 Hatsell, pp. 213-215. 

* Hans, D, v. 144, p. 2170 ; lb, v. 158, p. 1667. This course was fol- 
lowed, upon pending ministerial changes, in 1841, i8';7, and iZ^q (see 
May's Frac, ed. 1883, p. 678). ^ > J/» d^ \ 
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Within the last few years, however, the practice of taking 
votes " on account " has become general.^ This 
un^^pended is owing to the introduction of a new rule, making 
balance. ^^ grauts in supply applicable only to " payments 

to be made within the financial year," and requiring the 
government to surrender into the exchequer, at the end of the 
year, all unexpended balances. This change of system was 
completely effected at the expiration of the financial year 
terminating on March 31, 1863, when, " for the first time in 
our financial history, all the services were required to surrender 
the balances standing to their credit," an arrangement which 
has necessitated an application to parliament, before the close 
of the first quarter of the new financial year, for a vote "on 
account," to meet the ordinary charges accruing therein.^ 
But the balances are not surrendered until the public accounts 
committee have reported upon the various appropriation 
accounts of the past financial year, and decided what is the 
right sum to surrender. Meanwhile they are available to 
meet expenditure of the said year, which has been actually 
incurred, but which has not yet been brought to account.^ 
It is an estabhshed rule that a vote ^* on account" should 
involve no new principle, but should merely provide for the 
continuation of services which had been sanctioned in the 
previous year ; and it is the practice not to take more than 
two or three months' supply, except in certain particular cases 
of public emergency ; so that the committee, in agreeing to 
votes " on account," are not pledged to the estimates for the 
year, in anticipation of the opportunity to be afterwards 
afforded of voting them in detail,^ 

While the government are solely responsible for the pro- 
priety and extent of any application to the House 
for'ImntoV^^ to grant supplies, the Commons are themselves 
supply. responsible for voting the same.^ The House 

looks to the executive to state what is wanted,, and to 

1 Com. Pap. 1868-9, V. 35, p. 142. 

2 Chanc. of Exch. in Hans. D. v. 170, p. 209 ; lb. v. I95r p. S24 ; v. 
210, p. 607. 

3 5th Rep. Com^ Pub. Ace. Com. Pap. 1871, v. 11, p. 613. 

4 Hans. D. v. 181, p. 1780 ; and see lb. v. 195, p. 523 ; v. 197, p. 1440 ; 
V. 200, p. 1583 ; V. 205, p. 1034; V. 211, p. 1049. 

6 lb. V. 191, pp. I192, 1748, 1770. 
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make known to them all that is necessary to satisfy them 
of the expediency of the grant. If the information com- 
municated be not full and satisfactory, it is always in 
the power of the House to withhold the grant of any 
particular item until they are satisfied with the reasons given 
for it.^ 

It is the pecuHar province of the government to decide upon 
the several amounts required to carry on the public service 
and to maintain the credit of the country at home and abroad. 
None others are equally competent to form a judgment on 
this question. On the other hand, the vigilant oversight 
which is constitutionally exercised by the House of Commons 
over the public expenditure is a continual check Effects of 
upon ministers, and serves to prevent profligate debates in 
and extravagant outlay,^ which, in times past, when th?pJb?i^ 
this control was less stringently applied, was of too expenditure. 
frequent occurrence. The debates on the estimates, though 
generally but thinly attended, have been productive of incal- 
culable public advantage. For, while it is impossible for a 
numerous representative assembly to scrutinize details of 
expenditure, and to form an accurate opinion in regard to all 
the items embraced in the estimates, equally devoid of extrava- 
gance or parsimony, nevertheless the moral influence which is 
exercised over the government by criticizing the votes sub- 
mitted for adoption in committee of supply is a more efficient 
and desirable restraint upon improper expenditure than even 
the formal rejection of particular votes.^ 

The function of the House of Commons, in matters of 
supply, is to exert a watchful but general control 
over the executive government, with a view to influence°oahe 
prevent unnecessary outlay, and to check abuses ^o^^^- 
in the public expenditure; leaving to the ministers of the 
crown the responsibility, which properly belongs to their 
position, of asking for such supplies as the necessities of the 
state require, and of enforcing to the utmost a strict economy 
in the use of the funds entrusted to them.* 

In point of fact, since the introduction of parliamentary 

* Smith's Pari. Rememb. 1862, p. iii. 

2 See lb. 1 86 1, p. 154 ; and lb. p. 146, Chatham Dockyard. 
2 Sir S. Northcote, in Hans. D. v. 165, p. 890; Mr. Childers, lb. v. 
192, p. 938. 

* See Grey, Pari. Govt, new ed. p. 88, 
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government, it has only been on rare and comparatively 
unimportant occasions that the demands of the 
estSVtes*^^ crown for supplies for particular services have not 
rejected by \)Qen compHcd With. As a general rule, whatever 
ommon . ^^^^ mimsters have stated to be required for the 
use of the state, the Commons have freely granted. 

Independently, in the first instance, of the committee of 
Bills involving supply, there is another mode of initiating pro- 
money charges cccdings for the grant of public money — namely, 
by the introduction of bills for the construction of public 
works, the establishment of new institutions, or for other 
purposes, which necessitate, to a greater or less extent, new 
charges upon the people. Sometimes the government is autho- 
rized by such bills to undertake the construction of certain 
public works, the cost of which is to be defrayed out of the 
consolidated fund.^ But usually such bills contain a clause 
providing that the charges in question shall be defrayed ** out 
of moneys to be voted by parliament." Hitherto it has been 
customary to permit bills of this description to be introduced 
by private members, without reference to the government ; 
but this practice led to so much irregularity, that, in the 
session of 1866, a new standing order was adopted, 
recommended requiring the recommcudation of the crown to be 
by the crown, giyg^ bcforc the Housc will entertain any motion 
that will involve a charge upon the public revenue, whether 
direct or out of moneys to be provided by parliament.^ This 
order is intended to place the responsibility for such bills, if 
not their initiation, in the hands of the government. But, in 
any circumstances, it is incumbent upon the House of 
Commons to exercise a strict oversight and control over 
measures of this kind, as well as over the direct financial pro- 
positions of ministers. 

There still remains an undisputed right, on the part of the 
House of Commons, to withhold altogether the 
H?^se°to^^^ supplies asked for on the part of the crown. Be- 
refuse the fore the introductiou of parliamentary government, 
supp les. ^j^.^ formidable instrument of attack was often 

made use of to wrest from an arbitrary monarch the redress of 

^ See the Fortifications Expenses Acts, passed in i860 and following 
years to 1869. 

2 See an^e, p. 190, 
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grievances. But now there is no longer any need to resort to 
such an extreme measure, and this once dreaded weapon " lies 
rusty in the armoury of constitutional warfare." "The pre- 
cedent of 1784/ on the first formation of Pitt's solitary 
administration, is the solitary instance in which the instance. 
Commons have exercised their power of delaying the supplies. 
They were provoked to use it by the unconstitutional influence 
of the crown, in dismissing the Coahtion ministry. But the 
dissolution showed that the country was with George III. and 
Pitt, and opposed to his opponents, and the new House o 
Commons accordingly failed to take notice of the matter. 
Since that time the experiment of delaying the supplies has not 
been repeated. Their responsibility, indeed, has become too 
great for so perilous a proceeding. The establishments and 
public credit of the country are dependent on their votes, and 
are not to be lightly thrown into disorder. Nor are they 
driven to this expedient for coercing the executive, as they 
have other means, not less effectual, for directing the policy of 
the state." ^ 

The resolutions of the committee of supply are reported to 
the House on a future day; they are then agreed ^^^^^^^^^^, ^^ 
to, disagreed to, or re-committed, as the case may comrnittee of 
require. If, on consideration of the report, it be '""pp^' 

* In 1784 the prime minister, Mr. Pitt, was in a minority in the House 
of Commons, and it was well known that he was only waiting for the 
supplies in order to dissolve parliament. The estimates had passed 
through the committee of supply, when, on January 12, the House, of 
Commons resolved that any public officer who, in reliance upon the votes 
in supply, should cause to be paid any sums of money for the public 
service, after the prorogation of parliament, and without the express 
authority of an Act of Appropriation, would be guilty of **a high crime 
and misdemeanour, a daring breach of a public trust, derogatory to the 
fundamental privileges of parliament, and subversive of the constitution.' 
Nevertheless, the prorogation and dissolution of parliament took place 
before the passing of the Appropriation Act. The new House of Commons 
was favourable to Mr. Pitt's administration, and it appearing, by returns 
furnished to the House, that ministers had abstained from using any moneys 
not actually granted by law, but such as the exigencies of the state impera- 
tively required, no further proceedings were had upon the matter (5 Hat- 
sell, 206-209. See the comments and explanations of Mr. Perceval, 
chancellor of the exchequer in 1807, on this case, Pari, D. v. 9, p. 631). 
The supplies in question were, however, re-voted in the next session, and 
included in the Appropriation Act, 24 Geo. III. sess. 2, c. 44. 

2 May, Const. Hist, v. i, pp. 470-472 ; and see Hearn, Govt, of Eng, 
pp. 357-360. 
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thought necessary to increase the sum granted by the com- 
mittee of supply, the resolutions proposed to be increased 
must be re-committed. The House may indeed lessen the 
sum proposed to be granted without re-committal, but to in- 
crease the amount would be to impose a charge not previously 
sanctioned by the committee. 

" But these resolutions, although they record the sanction 
of the House of Commons to the expenditure submitted to 
them, and authorize a grant to the crown for the objects speci- 
fied therein, do not enable the government to draw from the 
consolidated fund the money so appropriated. A further 
Votes in authority is required^ in the shape of a resolution 

committees of iH committcc of ways and means^ which must be 
melns^'''^ cmbodicd in a bill, and be passed through both 
Houses of Parliament, before practical effect can 
be given to the votes in supply, by authorizing the treasury to 
take out of the consolidated fund, or, if that fund be insuffi- 
cient, to raise by exchequer bills ^ on the security of the fund, 
the money required to defray the expenditure sanctioned by 
such votes. The votes in committee of supply authorize the 
expenditure ; the votes in committee of ways and means pro- 
vide the funds to meet that expenditure. 

*'The manner in which this provision is made is as follows : 
As soon after the commencement of the session as possible, 
when votes on account of the great services have been re- 
ported, a resolution is proposed in committee of ways and 
means for a general grant out of the consolidated fund 
towards making good the supply granted to her Majesty. 

" This grant never exceeds the amount of the votes actually 
Ways and passcd in committcc of supply ; upon this resolu- 
MeansActs. tion a biU is founded, which passes through its 
various stages, and finally receives the royal assent, at a very 
early period of the session ; and then, but not before, the 
treasury are empowered to direct an issue of the consoli- 
dated fund to meet the payments authorized by the vote 
m supply of the House of Commons.^ The constitutional 

* For the origin, history, and practice in regard to exchequer bills, see 
Hans, D, v. i6i, p. 1309 ; v. 165, p. 131 ; v. 180, p. 285 ; Report on 
Pubhc Moneys, Com. Pap. 1857, 2nd sess. v. 9, pp. 532-538. 

2 May, Pari, Frac. ed. 1883, p. 62>z ; Hans. D. v. 136, pp. 1310, 1395 ; 
Second Rep. Com«. of Pub. Accounts, Com, Pap, 1863, v. 7, p. 479; see 
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effect of this proceeding is that, until the queen and the House 
of Lords have assented to the grant of ways and means, the 
appropriation of the public money directed by the vote in 
supply of the House of Commons is inoperative. ^ These 
general grants of ways and means^ upon account, provided by 
successive Acts of Parliament during the session, in anticipa- 
tion of the specific appropriations embodied in the Appropria- 
tion Act passed at the close of the session, may be viewed as 
the form in which parliament considers it most convenient to 
convey their sanction to the ad interim issue of ^^ j^^^^;^ 
public money upon the appropriation directed by advances of 
the Commons alone, relying upon their final con- '^°'^^^' 
firmation being obtained at the close of the session. The 
final grant of ways and means to cover the whole of the sup- 
plies voted in the session is always reserved for the Appropria- 
tion Act; thus,. although the House of Commons at an early 
period of the session might have voted the whole of the 
supplies of the year, they could still hold their constitutional 
check upon the minister by Umiting the grant of ways and 
means to an amount sufficient only to last such time as they 
might think proper to give him the means of carrying on the 
pubHc service, and they are by such limited grants at all times 
enabled to prevent the minister from dissolving or proroguing 
parliament." ^ 

When the first report of the committee of supply has been 
received by the House, and agreed to, a day is committee of 
appointed for the House to resolve itself into a ways and 
committee " to consider of ways and means for °'^^°^' 
raising the supply granted." 

Exchequer Act, 4 Will. IV. c. 15, § 11 ; and for examples of Sessional 
Ways and Means Acts, see 13 Vict. c. 3, § 7 ; 21 Vict. c. 6, etc. 

1 Report on Public Moneys, Com. Pap. 1857, sess. 2, v. 9; Memo, on 
Financial Control, pp. 26, 27. See the Chanc. of Excheq. observations m 
Ida7is. D. V. 136, pp. 1 3 10- 1326, 1395. Parhament was dissolved in 1807, 
before the Irish Money Bills had been passed, but the pubhc expenditure 
was maintained out of moneys appropriated by parliament {lb. v. 9, 
pp. 618, 631). On the death of George III., in 1820, the dissolution took 
place before the Appropriation Bill was passed. The Lords at first 
resented, but ultimately acquiesced in, this arrangement. Again, in 1831, 
during the Reform Bill crisis, parliament was dissolved before the Appro- 
priation Bill was passed. But the estimates were re-voted, and the moneys 
formally appropriated by the new parhament {lb. v. 4, pp. 1631, 1635 ; 
May, Pari. Prac, ed. 683, p. 640, n.) 
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It is in the committee of ways and means that the financial 
The budget statement of the chancellor of the exchequer is 
usually made. The introduction of the budget 
has been thus described : " Before, or soon after the close of 
each financial year^ [which ends on March 31], the chancellor 
of the exchequer submits to the House of Commons a general 
statement of the results of the financial measures of the pre- 
ceding session, and gives a general view of the expected 
mcome and expenditure of the ensuing year ; he intimates at 
the same time whether the government intends to propose 
the repeal of any taxes, or the raising of money by the impo- 
sition of taxes, or by loan, or otherwise. 

This exposition of the state of the finances for the past and 
ensuing year gives the House of Commons all the necessary 
information to enable them to exercise an important check 
upon the minister, by limiting his means of raising money to 
the sums actually required for the public expenditure. If his 
statement shows a larger surplus revenue than the House of 
Conirnons considers it prudent to leave as a margin to the 
government, pressure is immediately brought to bear upon it 
to procure a reduction of taxation;^ if, on the other hand, 
the minister shows that the revenue will be insufficient to 
meet the expenditure, it rests exclusively with the House of 
Commons to grant or to refuse the demands which may be 
submitted to them for meeting that deficiency. The intention 
of this budget statement is not only to lay before the House 
of Commons the scheme of taxation for the ensuing year, but 
to satisfy them that the public income to be raised in the year 
will be sufiicient, and no more than sufficient, to meet the 
expenditure which the government proposes to incur within 
the year." ^ 

After the chancellor of the exchequer has concluded his 

Questions financial statement, it is customary for members 

upon the to rise and put questions to him with respect to 

" ^^'- ' any point which may require further explanation. 

* Changes have been made from time to time in the termination of the 
financial year (see Co?n. Pap. 1868-9, v. 35, p. 813). 

2 Remarkable instances of yield of revenue in excess of estimate, Hans, 
D, V. 210, p. 615 ; V. 218, p. 640. 

3 Rep. on Public Moneys, Com. Pap. 1857, sess. 2, v. 9 ; Memo, on 
Fmancial Control, by Sir G. C. Lewis (Chanc. of Excheq. ), lb. p. 5 19. For 
the derivation of the word " Budget," see Statistical Jour. v. 29, p. 325. 
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This is a convenient practice, and is much to be preferred 
to that of raising, at once, a general debate upon the budget, 
as it enables the whole ministerial scheme to be laid before 
the country in a complete and intelligible shape.^ 

As a general rule, all propositions directly dealing with the 
revenue derivable from customs, excise, or assessed ^^^^^^^^^ 
taxes whether by way of increase or diminution, considered in 
ought to be treated in connection with the financial '^^ ^^dget. 
measures of the year, and should form part of the budget of 
the chancellor of the exchequer ; so as to admit of the House 
exercising its constitutional control over all such measures at 
one and the same time, viewing them as parts of one com- 
prehensive plan.^ But cases will sometimes arise wherein a 
departure from this rule is expedient : as, for instance, when 
there are reasons that make it desirable that a proposed duty 
should take effect from an earlier period of the year than that 
at which the financial statement is made;^ or, where the 
object to be attained has no special reference to the revenue, 
but is for the regulation of trade. ^ 

It is a recognized parliamentary rule, that no important 
measure can be advantageously considered by the House 
immediately after the statement of its principles by the 
minister of the crown. Thus the chancellor of the exchequer 
submits the financial statement, but never asks the assent of 
the House thereto until a future day; or if, for financial 
reasons, the affirmation is asked of any particular proposition, 
it is always considered a ^lere formal affirmation, and the 
merits of the question remain open to further consideration.^ 
But the budget submitted on April 4, 1867, was an exception 
to the general rule. Being simple, concise, and generally 
acceptable, the resolutions of ways and means were moved, 
debated, agreed upon, and ordered to be reported to the 
House at the same sitting.^ 

1 Gladstone (Chanc. of Excheq.), Bans. D. v. 183, pp. 165, 411. 

2 lb. V. 185, p. 499. 

3 Duty on Dogs Bill, lb. v. 185, p. 474- , „ ^00 

* Sugar Duties, lb. pp. 348, 355 ; May, Pari. Prac. ed. 1883, 

^*5 Mr. Gladstone, Hans. D. v. 185, p. 489 5 ^- v. 186, p. 1 130 ; lb. v. 
195. P-433; V. 205, p. 1531. 
« lb. V. 186, pp. 1110-1159. 
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All taxes are not necessarily proposed in the committee of 
Taxes voted ways and means. Though the distinction is not 
of way^and' ^^^^y^ obscrved, it is the usual practice to confine 
means, or the deHbcrations of this committee to such taxes 
ot erwise.^ ^^ ^^^ more distinctly applicable to the immediate 
exigencies of the public income ; and to consider, in other 
committees of the whole House, all fiscal regulations, and 
alterations of permanent duties, not having directly for their 
object the increase of revenue.^ Accordingly, it is irregular 
to move, in committee of ways and means, a general motion 
concerning taxation— as *^that it is expedient to equalize the 
duties levied on the descent of real and personal property ; " 
or, an amendment deprecating an addition to the funded debt 
—though it is quite competent for a private member to 
propose a scheme of taxation, to raise the supplies required 
for the service of the year, by way of amendment to the 
government proposition.^ 

It is the invariable course, in committee of ways and means, 
to subniiit to the House resolutions which alter or impose 
taxation before those which are intended simply to repeal 
taxation.^ Upon the moving of the first resolution, though it 
may refer to but one specific proposal, members may discuss 
the whole financial statement.* 

Duties are either annually voted, upon the recommendation 
Annual and ^^ ^^^ chaucellor of the exchequer, in his budget, 
P^e^manent or they are imposed for a term of years, or made 
permanent, by special Acts of Parliament.^ Occa- 
sionally certain duties heretofore voted annually are made 
permanent ; ^ but while it is in the discretion of government 
to propose to parliament a greater or less amount of per- 
manent taxation, from time to time, it is not desirable **to 
vary the constitutional practice of always maintaining some 
large amount of taxation to be annually voted by the House." ^ 
It is right, however, that the great bulk of the revenue arising 
from taxation should be levied under permanent or ^uasi 

^ May, I'ar/. Free. ed. 1883, p. 693. 

2 Mzr. ofParL 1840, p. 3042 ; and lb. 1841, sess. 2, p. 468. 

3 Hans D, v. 162, p. 1330. * Mr. Gladstone, lb. v. 224, p. 200. 
* Northcote, Financial Policy^ passim. 

« Hans D. v. 162, p. 1981 ; v. 174, pp. 1986, 2021 ; Smith's Parh 
Rem. 1864, p. 77 ; Hearn, Govt, of Eng. p. 357. 
' Ham. D, v. 90, p. 1343. 
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permanent Acts, in order to maintain the public credit on 
a firm footing, and for the security of the commercial interests 
of the country, which would suffer if existing imposts were 
liable to frequent change.^ 

It is an important privilege of the House of Commons that 
sufficient time should be allowed for deliberation Time to be 
upon any proposition submitted by government allowed to 

1 .L* 1 J. J.' UT j-i. 2 XT consider all 

relative to taxation or pubhc expenditure.^ No financial 
resolutions of the committee of ways and means questions. 
should be reported to the House on the same day on which 
they are agreed upon in committee, except upon "urgent 
occasion." ^ When reported, they may be agreed to, negatived, 
or re-committed.^ It is customary to report such resolutions, 
and move the concurrence of the House therein, upon the day 
following that upon which they have been agreed to in com- 
mittee, in order to avoid loss to the revenue by further delay. ^ 
Bills are then ordered to be brought in to give effect to the 
same, and every exertion is made by the Government to pass 
such bills with as little delay as possible; consistently with 
a due regard to the rules of parliament regulating the pro- 
cedure in matters of taxation.^ 

Pending the ultimate decision of parHament upon any bill 
for the imposition or alteration of taxes, it is 
customary for the executive government, upon dutyimSe° 
their own responsibility, to give immediate effect ^^^Xd. 
to resolutions altering existing rates of duty, or 
imposing new duties, as soon as they have been reported 
from the committee, and agreed to by the House ; ^ unless, of 
course, the resolutions have been agreed to ^ro forma, and 
with a view that substantially the judgment of the House 
may be taken at a future stage.^ But this does not prevent 

* Hans, D. v. 128, p. 951 ; Lord Derby, lb. v. 163, p. 7245 Sir S. 
Northcote, lb. v. 166, p. 1361. But see Mr. Disraeli's observations on this 
point, lb. V. 159, p. 1489. 

2 lb. V. 137, pp. 1639, 1648. 

^ lb. V. 158, pp. 1 161, 1208; Smith, /ter/. Rememb. i860, p. 123. 

* 3 Hats. Free. 180. 

* Hans. D. v. 133, p. 46. 

^ See case of Income Tax and Inhabited House Duties Bill, withdrawn 
for certain irregularities of procedure, lb, v. 206, p. 631. 
^ lb. V. 170, p. 636. 
8 lb. V. 195, pp. 479, 631. 
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the substance of such resolutions from being again discussed, 
at future parliamentary stages, with a view to their amend- 
ment or rejection.^ 

Meanwhile, the new taxes are authorized to be collected by 
government, from the day named in the resolution, or from 
the date of passing the same, because it is not doubted that 
the bill which imposes them will become law, by the con- 
currence of the two other branches of the legislature. If such 
concurrence be withheld, the resolution becomes inoperative, 
and the duties levied by anticipation must be repaid to the 
parties from whom they had been collected.^ 

It is the invariable practice, when the duty on any par- 
New rates of ^^^^^^^ article is raised, to levy the new rate of duty 
duty: how on stocks in bond, and cargoes afloat, when they are 
levied. entered for consumption. This sometimes operates 

prejudicially to the interests of merchants who have imported 
largely ot the article in question, with the expectation that the 
duty will remain unchanged. But the hardship is unavoidable, 
as it would not be consistent with usage, or with the policy of 
government, to announce beforehand their intentions in such 
a matter.^ 

Whenever the duty on spirits is increased by resolution of 
Duties on the House, it is customary to charge the increased 
spirits. rate of duty upon all spirits in the hands of dis- 

tillers, whether they hold it in bond or duty paid ; but not to 
charge the additional rate on spirits which have passed into 
the hands of wholesale dealers, even though they may have 
taken large and unusual quantities out of bond in anticipation 
of the increased duty. In 1855 the government desired to 
subject the article in the hands of dealers to the increased 
rate of duty ; but precedents were against it, and they aban- 
doned the attempt* 

On the other hand, if the duty on any foreign commodity 

be reduced, it is customary for the reduction of duty to come 

into operation the day after the adoption of the 

Duties on , , . i , i -tt , . . ■'^ . , 

foreign resolutiou by the House; and it is entirely con- 

commodities. ^j.^^ ^^ ^^iQ usage of parUamcut to allow any 

^ Bans. D. V. 117, p. 14 16 ; lb. v. 158, p, 930, etc. 
2 See the Att.-Gen. observations, lb. v. 99, p. 1316; also lb. v. 
156, p. 1274; V. 160, p. 1827. 
^ Chanc. of the Excheq. lb. v. 99, p. 1315. 
* lb. V. 137, p. 1789; lb, V. 140, p. 1853. 
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drawback upon stocks of the article in the hands of dealers, 
wholesale or retail ; or to allow them time for the disposal of 
then: stock before the new duty is enforced.^ But a dis- 
tinction has been drawn between manufacturers and dealers ; 
and in 1870, upon the reduction of the sugar duties, ministers 
agreed to allow a drawback of duty on sugar remaining in any 
bonded warehouse, or under process of manufacture on the 
premises of refiners, and on stocks of manufactured sugar " in 
quantity not less than 100 cwt., and in packages unbroken in 
the hands of refiners," when the reduction of duty took 
place.^ 

The financial operations of government are not confined to 
propositions concerning supply and taxation, but necessitate 
various proceedings in the money market for raising the sup- 
plies voted by parliament, as well as for the regulation and 
management of the public debt. But the spirit of the consti- 
tution requires thac ail important operations which 
a finance minister may undertake for the public opera'tfonTto 
service should come under the review of parlia- be laid before 

, - , . 1 • rr TT •! parliament. 

ment before they are carried into effect. Until 
the year 1861 the government had the power, through the 
medium of the commissioners for the reduction of the 
national debt, of funding and re-funding exchequer bills of 
every description (including supply exchequer bills, deficiency 
bills, and ways and means bills), without the cognizance of 
parliament ; thus converting an instrument which had been 
issued, under the sanction of parliament, for a temporary pur- 
pose, in anticipation of the produce of the ordinary public 
revenue for the year, into a part of the funded debt of the 
country. In 1861, however, a measure was passed^ at the 
instigation of the government, and in conformity with the re- 
commendations of the public moneys committee of 1857, 
which has deprived the government of the power of making 
any addition to the funded debt without the authority of 
parliament;^ and it virtually requires the chancellor of the 
exchequer to submit to the judgment of parliament all his 

* Hans.D. (Chanc. of the Excheq.) v. 178, p. 1241 ; v. 195, p. 585; v. 
200, pp. 1680, 1720; V. 201, p. 1787. 

* lb. V. 201, pp. 1409, 1789. 

^ 24 Vict. c. 5, as amended by 25 Vict. c. 3; and see Mr. Gladstone's 
speech on introducing the bill, in Hans. D. v. 161, p. 1309. 
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financial transactions which may effect any change in the con- 
dition of the funded or unfunded pubHc debt.^ 

The government have no right to fetter the judgment of the 
House of Commons in any matter involving a pecuniary 
Loans and liability upon the exchequer.^ But whenever a 
financial loau, or financial contract, which has been entered 

contracts. ^^^^ j^y government upon its own responsibility, is 
submitted for the approval of parliament, the sense of the 
House in regard to the same should be expressed with as little 
delay as possible.^ 

In the exercise of their constitutional functions, the House 
of Commons not infrequently dissent from the financial propo- 
sitions of ministers. Thus, in 17 n, a duty on leather wUs 
proposed, and rejected on a division by a majority of the 
House. But ministers did not give up their point They 
brought forward a motion for the same amount of duty upon 
" skins and tanned hides " — that is, leather under another 
name — which was agreed to by the House.^ In 1767, on a 
proposal to continue the land tax of four shillings 
rej'ec^ed or in the pouud for one year, an amendment, to re- 
TiS^Htuse.^ duce the tax to three shillings, was carried. This 
was the first occasion, since the revolution, on 
which a minister had been defeated on any financial measure.*^ 
Throughout the French war the Commons, with singular 
unanimity, agreed to every grant of money, and to nearly 
every new tax and loan, proposed by successive administra- 
tions.^ But in 1796 Mr. Pitt proposed a succession duty upon 
real property, which, being agreed to only by the casting vote 
of the speaker, he was reluctantly obliged to abandon."^ Again, 
in 1805, Mr. Pitt's budget was amended by the rejecting of 
the duty upon husbandry horses, against which the landed 
gentry combined.^ In 18 16, after the close of the war with 
France, when the government were desirous of continuing the 
properly tax for a longer term, the feeling of the House was 
so strongly opposed to the continuance of war taxes after 
peace had been obtained, that the chancellor of the exchequer 

* Mr. Gladstone, in JIans. D, v. 170, p. 104 : lb, v. 186, p. 7<i. 
[ 2 /^. V. 186, p. 751. 

2 lb, V. 132, p. 1490. * Pari, Hist, v. 6, p. 999. 

^ lb. V. 16, p. 362. 6 May, Const, Hist, v. I, p. 471. 

' Stanhope's Pitt^ v. 2, p. 369. ^ lb, v. 4, p. 267. 
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was defeated on the i8th of March, in committee of ways and 
means, upon his motion for the renewal of the property tax. 
After this, he voluntarily abandoned the war duties upon malt 
amounting to about ;^2, 700,000. Altogether it has been com- 
puted that the government lost, on this occasion, about twelve 
millions of anticipated revenue.-^ 

It is somewhat remarkable that the great ministerial defeat, 
recorded in the preceding paragraph, was so 
quietly accepted by the government, and did not ?ece°ssitate a 
lead to a ministerial crisis. But the true doctrine change of 
on this point is that which was expressed by Lord "'''''^^'^• 
John Russell, in 185 1, after the government had sustained a 
defeat on some financial proposition. He remarked that 
" questions of taxation and burdens are questions upon which 
the House of Commons, representing the country, have 
peculiar claims to have their opinions listened to, and upon 
which the executive government may very fairly, without any 
loss of its dignity— provided they maintain a sufficient revenue 
for the credit of the country and for its establishments— recon- 
sider any particular measures of finance they have proposed." ^ 
To the same effect, Mr. T. Baring, the under secretary for war 
in Lord Palmerston's administration, said, in 1861, after the 
rejection by the House of Lords of the bill for the repeal of 
the paper duties— which formed part of the financial measures 
of government for that year—" I am happy that we live at a 
time when experience has shown that a budget may be modi- 
fied or rejected without any change in the position of the 
ministry. I am glad that we have seen budgets withdrawn, 
and fresh ones introduced. We have seen taxes remitted, or 
taxes the remission of which, when proposed, has been 
refused, without any effect upon the cabinet In fact, a 
change of the budget does not involve a change of ministry ; 
and I rejoice that it is so, because I think it would be most 
unpardonable obstinacy on the part of public men to adhere 
to the terms of a budget which was opposed to the wishes and 
feelings of parliament. It would be unfortunate for the free 
exercise of the judgment of this House, if the rejection of any 

» Hans, D, (1816), v. 33, p. 451 ; Knight, Hist, of Eng, v. 8, p. 53 ; 
Yonge, Life of Ld. Liverpool, v. 2, pp. 270, etc. 

2 Hans. D, v. 1 16, p. 634. Sir R. Peel had expressed a similar opinion 
in 1841. 

VOL. II. o 
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portion of a budget were to be construed into a vote of want 
of confidence." ^ 

In proceedings in parliament upon matters of supply and 
taxation, the two Houses do not stand on the same 
Sons in^ footing. Although the consent of both Houses is 
the grant of indispcusable to give legal effect and validity 
'''^^^^" thereto, yet, from a very early period, the Commons 

have succeeded in maintaining their exclusive right to originate 
all measures of this description. They have gone further, and 
have claimed that such measures should be simply affirmed or 
rejected by the Lords, and should not be amended by that 
House in the slightest particular. The Lords have practically 
acquiesced in this restriction; although they have never 
formally consented to it.^ 

The questions in controversy between the two Houses in 
matters of supply have been elaborately discussed in the 3rd 
vol. of Hatsell's Precedents, and in May's treatise on the 
Practice of Parliament ; it would therefore be superfluous to 
enter upon them here 3 suflice it to say that the proceedings 
between the two Houses on this subject are now in strict con- 
formity with the resolution of the Commons on July 3, 1678, 
. . which declared that '' all aids and supplies, and 

sob gift of the aids to his Majesty in parliament, are the sole gift 
Commons. q£ ^^ Commons ; and all bills for the granting of 
any such aids and supplies ought to begin with the Commons, 
and that it is the undoubted and sole right of the Commons 
to direct, limit, and appoint in such bills, the ends, purposes, 
considerations, conditions, limitations, and qualifications of 
such grants ; which ought not to be changed or altered by the 
House of Lords." 

Without abandoning the abstract right of dealing with bills 

of supply and taxation as they may think fit, the 

Lo^rdsln Lords scldom attempt to make any but verbal 

supply. alterations, in which the sense or intention is not 

affected; but even in regard to these, when the Commons 

* Hans. D. v. 162, p. 901 ; and see Mr. Disraeli's observations, Ih. v. 
205, p. 1658 ; V. 215, p. 1351. [The only instances during the present 
century, in which a ministry has retired from office in consequence of defeat 
on a budget, are the resignation of Lord Derby's first ministry in December, 
1852, and of Mr. Gladstone's ministry in June, 1885. — Editor^ 

2 lb. V. 163, pp. 720, 722. 
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have accepted them, they have made special entries in their 
journal recording the character and object of the amendments, 
and their reasons for agreeing to them.^ 

Of late years an attempt has been made, by an ingenious 
process of reasoning, to estabhsh a distinction between the 
right of the Lords to reject a bill imposing a tax and one 
repealing a tax.. But this distinction is fallacious, and is not 
warranted either by precedent ^ or by constitutional authority.^ 
In i860, a measure for the repeal of the paper Paper duties 
duties was submitted by the chancellor of the ^^^• 
exchequer in his budget, and in due course was sent up to the 
House of Lords in a separate bill. The duty yielded a revenue 
of ;^i,3oo,ooo per annum, to make up for the loss of which it 
was proposed to add a penny in the pound to the income tax. 
This recommendation was agreed to by both Houses ; but the 
Lords refused to concur in the remission of the paper duties, 
on the ground that the state of the public finances, and the 
condition of the country, then on the eve of war with China, 
did not warrant the sacrifice of such a large amount of revenue. 
Other injurious consequences were also predicted as likely to 
result from a repeal of the duty on this article of manufacture. 
Whereupon the second reading of the bill was postponed for 
six months. After the House of Commons became officially 
cognizant of this fact, they appointed a committee to search 
the journals of both Houses, in order to ascertain the practice 
of parhament with regard to the several descriptions of bills 
imposing or repealing taxes. On June 29^ this committee 
reported numerous precedents, which were set forth with great 
care and perspicuity; but they refrained from offering any 
opinion, or from making any comments upon the practice of 
each House, except to illustrate and explain. On July 5, 
Lord Palmerston (the premier) proposed to the House of 
Commons the following resolutions : — 

" I. That the right of granting aids and supplies to the 
crown is in the Commons alone, as an essential part of their 
constitution ; and the limitation of all such grants, as to the 
matter, manner, measure, and time, is only in them. 2. That 
although the Lords have exercised the power of rejecting bills 

1 See May's Pari. Prac. ed. 1883, p. 639, citing precedents. 

2 Report of Com« on Tax Bills, Com. Pap. i860, v. 22, pp. 125-134. 
=^ See Cox, Inst. p. 188. 
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of several descriptions relating to taxation by negativing the 
whole, yet the exercise of that power by them has not been 
frequent, and is justly regarded by this House with peculiar 
jealousy, as affecting the right of the Commons to grant the 
supplies and to provide the ways and means for the service of 
the year. 3. That to guard for the future against an undue 
exercise of that power by the Lords, and to secure to the 
Commons their rightful control over taxation and supply, this 
House has in its own hands the power so to impose and remit 
taxes, and to frame bills of supply, that the right of the 
Commons as to matter, manner, measure, and time may be 
maintained inviolate.'' 

In the following session (186 1), the chancellor of the 
exchequer, conformably to the principle asserted in the third 
resolution aforesaid, embodied his' whole budget propositions, 
including resolutions for the repeal of the paper duty, in one 
bill. Great exception was taken to this course by a powerful 
minority in the House of Commons, and it underwent con- 
siderable discussion. Notwithstanding these objections, no 
attempt was made to oppose the passing of this bill, or to 
introduce any amendments therein ; its opponents contenting 
themselves with recording, in an elaborate protest, all the 
arguments that had been adduced against it.^ 

Following the precedent so successfully established, the 
chancellor of the exchequer determined to intro- 
inciudethe duce the budgct propositions of 1862 in one 
Soiudo^nS general bill.^ Leading members of the Commons 
one bill. streuuously protested against this course, as being 

a serious restriction upon the opportunities for discussing 
these important financial measures, but without avail.^ It 
was commented upon somewhat severely in the House of 
Lords on this ground, but the colonial secretary (the Duke of 
Newcastle) contended that the new practice of combining the 
whole budget resolutions in one bill was merely a resort to 
former constitutional usage, and was sanctioned by high 
authority. After some further debate, the bill was concurred 
in without amendment. In like manner, the financial pro- 

* Jlans. Z>. V. 163, p. 1 166 ; Lords Jour. v. 93, p. yjZ. 
2 Hans. D. v. 166, p. 772. 
' lb. pp. 1561-1567. 
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positions of government in each year from 1862 to the present 
time have all been included in one bill.^ 

We will now proceed to consider the subject of money 
bills, which are of three kinds, viz. tax bills, ^^^^ ^.^ 
bills of supply, and bills of appropriation. All ^""^^ 
these bills have a peculiar form of preamble, which intimates 
that the revenue or grant of money is the peculiar gift of the 
House of Commons, and such biUs are invariably presented 
for the royal assent by the speaker of the House of Commons.^ 
Tax bills, for raising revenues to be applied towards the 
services of the coming year, are founded upon resolutions of 
the committee of ways and means. 

In like manner, bills of supply, or rather of ways and 
means, authorizing an advance out of the consolidated fund, 
or the issue of exchequer bills, towards making good suppHes 
which have been voted by the House of Commons for the 
service of the year, emanate from the committee of ways and 
means. 

When the committees of supply and ways and means 
have finished their sittings, a bill is introduced,^ which 
enumerates every grant that has been made during Appropriation 
the session, appropriates the several sums, as Bin. 
voted by the committee of supply, which shall be issued and 
applied to each separate service, and directs that the said 
suppHes shall not be used for any other than the purposes 
mentioned in the said act. This is known as the ConsoUdated 
Fund Bill, or, more generally, as the Appropriation Bill. By 
this act, which completes the financial proceedings of the 
session, the supply votes, originally passed by the Commons 
only, receive full legislative sanction. The appropriation is 
always reserved for the end of the session, and it is irregular 
to introduce any clause of appropriation into a revenue or 
other bill passing through parliament at an earlier period ; for 
the questions of ways and means and of appropriation should 
be kept perfectly distinct."* 

^ Hans. Z>.v. 170, p. 851 ; v. 183, p. I128; May, Pari, Frac. ed. 1883, 
p. 650. On May 17, 1866, Mr. Disraeli took occasion to reiterate his 
conviction that this "course was attended with considerable inconveniences. 

2 Cox, /^j-/. 198. 

^ Hans.D,v, 189, p. 1340. 

* The speaker in Mir. of Pari 1841, p. 931 1 and see Hans. D. v. 
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By constitutional practice, the speaker of the House of 
Dutvofth Commons, as the guardian of its privileges, is 
speaker in^ required to take oversight of the financial pro- 
^ppfy!°^ ceedings of the House during the session, and it is 
his duty to ascertain that every bill for giving ways 
and nieans to the treasury is kept within the amount of the 
votes in supply already granted. At the close of the session 
he checks the final balance between the full amount of the 
votes in supply and the ways and means previously authorized, 
and limits the final grant of ways and means in the Appropria- 
tion Act to that amount.^ 

The constitutional rule, now so well understood and acknow- 
Appropriation ^^dged, " That the sums granted and appropriated 
clauses in bills by the Commons for any special service should be 
of supp y. applied by the executive power only to defray the 
expense of that service," ^ although not wholly unrecognized 
in earlier times,^ was first distinctly enunciated and partially 
enforced soon after the restoration. But it was not until the 
revolution of 1688 that this great principle was finally 
established and incorporated into the system of parliamentary 
government.'* At this epoch Solicitor-General (afterwards 
Lord) Somers and Mr. Sacheverel, by special direction of the 
House of Commons, framed some appropriation clauses with 
great care, which were included in the statute i Wm. & Mary, 
s. 2, c. I, These clauses were not formally repeated in sub- 
sequent bills of supply, but they are referred to as to be '*put 
in force and practised '' in various succeeding statutes. Thence- 
forth it became the established and uniform practice, " that 
the sums granted by the House of Commons for the current 
service of the year should, by a special appropriation, either 
in the act for levying the aid or in some other act of the same 
session, be applied only to the services which they had voted." 
This doctrine has been enforced, from time to time, by penalties 
imposed by Acts of Pariiament upon officers of the exchequer 
and others who should divert or misapply the moneys granted 

170, pp. 1897, 1914; and Lord Grey's Colonial Policy^ v. I, p. 421. But 
this was not formerly the case (see ParLD, v. 9, p. 632). 

» Report on Pub. Moneys, Com, Pap, 1857, sess. 2, v. 9 ; Mem, on 
Financial Control^ pp. 5, 27, 76. 

2 3 Hatsell, 210. 

* See 'H.QjgiSiVQ's Judicial Arguments, v. 2, pp. 397-402. 

* 3 Hats. 202. 
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to any other purpose ; and a violation of the same is a mis- 
demeanour, that has been declared to be a sufficient ground 
for a parliamentary impeachment.^ 

The modern form of the appropriation clause, after enumera- 
ting the grants of the session, and applying them p^^ ^^ ^j^^ 
to their respective services, is as follows : " That appropriation 
the said aids and suppHes shall not be issued or "" ^'^^^' 
applied to any use, intent, or purpose, other than those before 
mentioned, or for the other payments, etc., directed to be 
satisfied by any acts of parliament, etc., of this session." A 
clause of this description was invariably inserted in the annual 
Appropriation Acts up to the year 1869. But, in point of 
fact, it has been authoritatively stated, that though, as a 
declaration of constitutional principle, the said clause might 
reasonably be inserted in any Appropriation Bill, yet that '* it 
was in point of law mere surplusage, because the government 
had no authority to appropriate those moneys to any other 
purposes than those for which parliament had appropriated 
them."^ Accordingly, since 1870, the clause has been 
omitted; and the act itself materially simplified and abbre- 
viated. 

The Appropriation Act also contains a provision, that the 
expenditure for navy and army services shall be Authority 
confined to those services respectively, but that f^^^^^^J^^ 
*' if a necessity shall arise for incurring expenditure army^'and navy 
not provided for in the sums appropriated "for the ^^^^^^^^^^ 
said services, " and which it may be detrimental deficiencies 
to the pubUc service to postpone until provision *^^"^'"- 
can be made for it by parliament in the usual course," appli- 
cation shall be made to the treasury, who are empowered to 
authorize such additional expenditure to be temporarily 
defrayed out of any surpluses which may have accrued by the 
saving of expenditure upon any votes within the g^^.^^^^^ 
same departments ; ** provided that the House of approval of the 
Commons shall be duly informed thereof, in order ^^^^^^ 
to make provision for such deficient expenditure 

* 3 Hats. 206. Cases cited in Lord Monteagle's Report, Com. Pap, 
1857, sess. 2, V. 9, p. 567 ; and see Hans, D. v. 164, p. 1740. 

2 Mr. Gladstone, in lb. v. 164, p. 1745- But the treasury may 
refrain from expending money granted for a particular purpose, if not 
satisfied with the propriety of the expenditure [lb. v. 204, p. 1669). 
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as may be determined; and provided also, that the aggregate 
grants for the navy and army services shall not be exceeded " '■ 
Ihe constitutional restrictions upon the grant of money, 
Procedure Otherwise than through the committee of supply 
Appropriation ^ecessarily confine the action of the House ol 
varioui'sWes ^°™P°"s ^J" 'f^pect to money votes to the pro- 
us stages, ceedings of this committee, and to the decision 
upon their resolutions, when reported to the House. A 
motion to address the crown, that a vote which had been 
reported from committee of supply, and agreed to by the 
House, shoud not be expended, was declared by the speaker 
to be irregular and out of order." Technically, such vote 
_ could, of course, be struck out of the Appropriation Bill." 
But in practice this bill has been defined by Lord Palmerston 
to be simply a form that is required by the constitution, and 
not a bill to give rise to any discussion." And, while he did 
not dispute the power or right of the House to make any 
alteration it pleased m a bill as it passed through its several 
stages. It had never been a custom, by alterations in the 
Appropriation Bill, to rescind the previous acts and votes of 
this House. '^ Amendments which did not affect the deter- 
minations of the committee of supply have, though very 
through the Souse!" '^' ^PP'^^P^^'^^^ ^^^ during its progresi 
Debates and amendments upon the Appropriation Bill are 
governed by the rules applicable to other bills, and must 
therefore be relevant to the bill, or some part of it, and 
should not be allowed the latitude practised on going into 
committees of supply and of ways and means.« But this 
rule does not preclude a member firom making observations 
upon the general conduct of public business or from bringing 
a question of foreign or domestic policy before the House 
upon the motion for going into committee on this bill or 
upon the second or third reading, if it be a question that 
anses out of any of the votes thereby appropriated.' 

• 37 & 38 Vict. c. 56, § 4 ; /fans. D. v. 143, p. 563. 
« /*. V. 164, p. 1500. '/i.p.lS02. 

*Ib. pp. 1750, 1751 ; and see v. 176, p. 1866. *^ ^ 

See Com. four. July 22, 1858. 
I H'^'"- I>- y- 143. pp. 560, 641 ; V. 180, p. 836. 

Id. V. 143, p. 643; V. 176, p. 1859; V. 189, p. 1526: V. 213 nn 6aA 

709 ; V. 226, pp. 652.683, 778 ; V. 231. pp. 821, III9, 1158.^' PP- ^^' 
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In 1863 the chancellor of the exchequer (Mr. Gladstone) 
introduced the practice of submitting to the House, 
upon the third reading of the Appropriation Bill, ^^^llf^^ 
a rectified statement of the estimated revenue and estimated 
expenditure for the ensuing year. He pointed out S^St^e 
the alterations which had been made in the original ^^/^'^^^'''s 
estimates since they had been introduced, in con- 
sequence of certain items of revenue which had been asked for 
by government not having been granted by the House ; and 
noticed the eifect of certain items of expenditure which had 
been authorized pursuant to supplemental estimates upon 
the general balance, as stated on the opening of the 
budget.^ 

In 1864 Mr. Gladstone made a similar statement, upon the 
motion for going into committee on the Appropriation Bill ; ^ 
but not in 1865. On July 23, 1866, Mr. DisraeU informed 
the House of the altered position of the public finances since 
the budget of his predecessor in office had been submitted. 
But these have been exceptional cases; as a rule it is now 
admitted that the government should make their budget state- 
ment as explicit and accurate as possible, and not so as to 
need subsequent rectification.^ 

On account of the formal character of the Appropriation 
Bill, it had been customary to abstain from printing . 

' , /. , T^ 1 • ° Appropnation 

It for the use of members. But, as complamts BUitobe 
'were made of alterations in the working of the bill p"°^^^- 
having been occasionally made which were unknown to 
members generally, it was resolved, in 1863, that thenceforth 
a sufficient number of copies of all Appropriation Bills should 
be printed, and delivered to members applying for the same, 
in time for consideration before the committal of such bills.'* 

When the Appropriation Bill has passed both Houses, and 
is ready for the royal assent, it is returned into the xo be pre- 
charge of the Commons until the time appointed f °^|^^^^^ ^^® 
for the prorogation of parliament, when it is carried theroyai^'^ 
by the speaker to the bar of the House of Peers, ^^^°^- 
and there received by the clerk of the parliament, for the 

* Bans, D. v. 172, p. 1268. 
2 lb, V. 176, p. 1857. 

' Sir S. Northcote and Mr. Gladstone in lb, v. 226, pp. 513, 522. 

* lb, V. 169, pp. 730, 1863. 
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royal assent. When the sovereign is present in person, the 
1- r t. speaker prefaces the delivery of the money bills 

speech of the K \^ , ., rr^i • v • x. 

speaker on With a short specch. " The mam criterion by 
presenting which the topics of these speeches have been 

money bills. ^ -^ ,..,. 

selected appears to have been the pohtical impor- 
tance of the measures which have employed the attention of 
the House of Commons during the preceding session, unlimited 
Tresentation of ^Y ^^J Consideration of their progress or their 
money bills. failure." Evcu the " peculiar privilege and concern 
of the House of Commons " has been noticed in such 
addresses.^ On one occasion some observations of Sir Fletcher 
Norton, in his speech on presenting the Supply Bill, became 
the subject of remark and complaint in the House of Com^ 
mons, on account of their uncourtly style ; but his friend Mr. 
Fox having come to the rescue. Sir Fletcher was formally 
thanked by the House for his speech.^ At the close of the 
speaker's address, the money bills are tendered for the royal 
assent, which they receive before any of the other bills await- 
ing the royal sanction, and in a peculiar form of words, which 
acknowledge the supply to be the free gift of the Commons.^ 

^ Pari. D. V. 27, pp. 479, 481 ; and see Colchester Diary ^ v. 2, in loco, 

2 May, Co7n. Hist, v. I, p. 200. 

* May, Pari. Prac, ed. 1883, p. 690, 
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CHAPTER IV. 

PARLIAMENTARY CONTROL OVER THE ISSUE AND EXPENDI- 
TURE OF PUBLIC MONEY. 

Having explained the constitutional procedure in respect to 
the grant of public money for the service of the Parliamentary 
state, we have next to consider the regulations ^^^^^''^^'^^'' 
which have been established by law for the pur- expenditure of 
pose of preventing the illegal issue or expenditure p"^^^^ '^'^''^^' 
thereof. 

Strange as it may appear, " there has always been a marked 
contrast between the jealous susceptibiHty displayed by the 
House of Commons in asserting their exclusive right to grant 
the supplies, and the indifference with which (until very lately) 
they have abandoned the final appropriation of the supplies, 
when granted, to the unchecked discretion of the executive 
government." ^ 

Of late years, however, the constitutional control of parlia- 
ment over the public expenditure has been exercised with 
great vigilance and effect. In the fulfilment of this important 
function, the House of Commons is assisted by three distinct 
tribunals, each of which has appropriate duties to discharge. 
These are : i. The department of the exchequer and audit ; 
2. The treasury; and 3. The standing committee on public 
accounts. The sphere of action which belongs to these 
several departments will be apparent, as we proceed to con- 
sider their respective functions. 

The subject will naturally divide itself into four heads, i. The 
control which is exercised over the public revenue, its receipt, 
custody, and issue, by the department of the exchequer and 
audit ; an office which was duly consolidated and regulated by 
the act 29 & 30 Vict. c. 39, passed in 1866. 2. The control 

' Com. Pap, 1865, V. 10, p. 123. 
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which is exercised over every branch of the public expenditure 
by the lords commissioners of her Majesty's treasury. 3. The 
operation of the system of audita which is now applicable to 
all accounts of past expenditure, in every department of state. 
4. The supervision over the issue and expenditure of public 
money which is exercised by the standing committee on 
public accounts. 

I. The Control over the Public Revenue by the Department of 
Exchequer and Audit, 

The check upon unauthorized expenditure is primarily 
Control over effected by vesting the power of issue in the 
the issue of exchcquer, an office which is quite independent of 
by\he°'°''^^ the treasury, and is presided over by a comp- 
exchequer troller-general, who is appointed during good 
epartment. bchaviour, and is in fact a parliamentary officer, 
responsible to both Houses, and liable to impeachment, as 
well as to dismissal, upon their joint address.^ 

The functions of the exchequer, as defined by the commis- 
Functions sioncrs of public accounts in 183 1, consist in — (i) 
of the the receipt and safe custody of the pubHc treasure ; 

exc equer. ^2) a coutrol over the crown and its ministers in 
relation thereto \ (3) the duty of record.^ 

Formerly, the exercise of the functions of the exchequer 
was a very complex affair, owing to the excessive number of 
officers, and the cumbrous forms which had to be resorted to, 
in order to put its authority in operation. But in 1834, pur- 
suant to the recommendations of the commissioners aforesaid, 
a statute was passed which aboHshed several of the subordinate 
officers, simplified the machinery of business, and transferred 
to the comptroller-general all the prescriptive powers and 
duties previously exercised by other functionaries in this 
department. 

The essential powers which are now possessed by the 

^ Act 4 & 5 Will. IV. c. 15, sec. 2. This statute, under which the 
ancient office of the exchequer was remodelled and reformed, was passed, 
on the recommendation of a commission of inquiry into the public accounts, 
in 1831 {Com. Pap. 1857, sess. 2, v. 9, p. 569). See debate in House of 
Commons, on office of comptroller of the exchequer, on Feb. 27, 1840. 

* Rep. Com. of Pub. Accts. on the Exchequer, Com. Fop. 1831, v. 
10, p. 16. 
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exchequer have been thus described : " It is the great con- 
servator of the revenues of the nation. It does not exercise 
any authority over the administrative departments of receipt, 
nor over the departments of payment further than to guard 
against the illegal application of any portion of the public 
income. The constitutional functions of its officers, who hold 
their situations for life, are to provide for the safe keeping and 
proper appropriation of the public money. For this purpose 
it is charged with the receipt of the revenues, which are vested 
in its name, and deposited in its care, until issued under the 
authority of parliament for the service of the state ; and it is 
armed with a power of denying its sanction to any demands 
upon it, from whatever minister or department they may be 
made, unless those demands are found in accordance with the 
determinations of the legislature." ^ 

Moreover, the office of comptroller of the exchequer renders 
it absolutely necessary that parliament should be assembled at 
least once in every year, and that it should not be prorogued 
before the passing of an Act of Appropriation ; because it is 
the duty of this high functionary to refuse to permit the issue 
of any public money except under the authority of an act of 
parliament. 

In the year 1857, Sir G. C. Lewis (the then chancellor of 
the exchequer) laid before the committee of the Proposed 
House of Commons on public moneys a proposal union of the 
that the office of the receipt of her Majesty's anda^dft"^ 
exchequer should be abolished, and its functions offices. 
of control transferred to the commissioners of audit, with 
additional powers ; in order that one department, responsible 
to parliament, and reporting directly to parliament, should 
henceforth control the original issue, and, both by concurrent 
and final audit, superintend the application of the public 
moneys to the services for which they were voted by parlia- 
ment.^ This proposal, however, drew forth a strong remon- 
strance from Lord Monteagle, the then comptroller of the 

* Rep. Com®, on Pub. Moneys, Com. Pap. 1856, v. 15 ; Evid. p. 2; 
Mem. on Financial Control, Com. Pap. 1857, sess. 2, v. 9, p. 75 ; Act 4 
& 5 Will. IV. c. 15, sees. 11-13. Other duties of the exchequer, which are 
not material to the present inquiry, are described in Murray's Handbook oj 
Church and State ^ p. 135. 

2 Rep. Com«. on Pub. Moneys, Com. Pap, sess. 2, v, 9, 1857, p. 34. 
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exchequer, who pointed out, in an elaborate memorandum, 
the beneficial results of exchequer control over the issues of 
public money, and the constitutional importance of his office 
in the guardianship of the public revenues. This induced the 
government to abandon their scheme, and led to the with- 
drawal of resolutions for the abolition of the exchequer office 
which had been submitted to the committee.^ The committee, 
however, recommended the reorganization of the board of 
audita with higher powers, so as to make it rank with the 
principal departments of state, and to interpose an effective 
check on existing abuses, thereby rendering the control of 
parliament over the details of the public expenditure effectual 
and complete.^ This recommendation was not regarded, at 
the time, with much favour, either by the government or by 
the House of Commons,^ but in 1865 the administration sub- 
Partiaii Hiittcd to parliament a bill to unite the offices of 

eiiected in Comptroller of the exchequer and chairman of the 
^^^^' board of audit, which became law.^ It was 

alleged, in behalf of this bill, that, while " exchequer control 
had become inefficient, anomalous, and unreal, to a very great 
degree," and not sufficiently important to justify the main- 
tenance of a separate establishment,^ it was not intended to 
alter the duties then performed by the comptroller of the 
exchequer, but merely to assign the same to the chairman of 
the board of audit until parHament should be enabled to con- 
sider the question in all its bearings, and to decide whether 
any further changes were desirable. Meanwhile, the chairman 
of the audit board, in holding both offices, would be elevated, 
in point of salary and tenure, to the highest position of dignity 
and independence. 

A very short time sufficed to satisfy the government as to 
Exchequer ^hc ncccssity for further legislation on this subject, 
and audit AccOrdingly, early in the following session, a bill 
consoiSa"ed was brought into the House of Commons, by the 
in 1866. chancellor of the exchequer, to consolidate the 

duties of the exchequer and audit departments, to regulate 
the receipt, custody, and issue of public moneys, and to pro- 
vide for the audit of the accounts thereof. The Exchequer 

* Com. Pap, sess. 2, v. 9, 1857, p. 10. ^ /^^ p^ ^^ 

3 Hans, D. v. 165, p. 1350. * Act 28 & 29 Vict. c. 93. 

* Chanc. of excheq. Hans, D, v. 180, p. 303. 
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and Audit Department Bill passed through both Houses with 
very little opposition ; and, notwithstanding the change of 
ministry which took place during this session, it was freely 
accepted by the new administration, and became law.^ 

Such of the provisions of this act as materially modify the 
constitutional practice which heretofore prevailed pj-Q^jsj^j^g j^^ 
in relation to its subject matter will be noticed in thenewCon- 
their appropriate places in this section. But soiidation Act. 
beyond the change effected by the abolition of the board of 
audit, and the consolidation of the hitherto distinct depart- 
ments of the exchequer and audit, the alterations made by 
this act in the existing practice are comparatively few, and of 
minor consequence. 

As regards the receipt of public moneys by the exchequer, 
no change in the existing regulations has been ^s regards 
made, except to render it compulsory upon the receiptor 
government to pay to the exchequer account the ^'^''^'^ moneys. 
gross revenues, after deducting certain charges enumerated in 
section 11. But this had been already the practice, under the 
authority of a treasury minute, ever since the year 1854, 
when the charges for the collection of the revenue were first 
voted.2 

As regards the custody of public moneys in the exchequer, 
the new act introduced no change whatever. It ^^^^ ^^^^ 
requires all public moneys to be paid, as hereto- custody of 
fore, to the account of the exchequer at the Bank p^^Hc moneys. 
of England, or of Ireland, and to remain there, subject to the 
provisions of the act. The moneys are to be placed to the 
account, not of the treasury, or of the government, but of 
" her Majesty's exchequer," as represented by an independent 
officer, called the exchequer and audit commissioner.^ 

As regards the issue of public moneys from the exchequer 
account, there is substantially no difference in the ^^ regards 
control to be exercised by the exchequer and audit issue of public 
commissioner over the issues, beyond that which °^°"^ys- 
heretofore prevailed; but there is a different machinery 
resorted to, as will appear from the following account of the 

^ Act 29 & 30 Vict. c. 39. 

* See ante, p. 201 ; Rep. Com. Pub. Accts. on Excheq. and Audit Bill, 
Com. Pap. 1866, V. 7, Evid. 10-16. 

* Evid. 37-41, Com. Pap. 1866, v. 7, p. 525. 
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successive steps required to give effect to a parliamentary 
appropriation. 

It is necessary that there should be (i) votes of the House 
p of Commons, in committee of supply, granting 

give^flfecttoa moncy, for certain specified services, to the crown. 
?^^ropriatfom These votes to be subsequently confirmed by the 
Appropriation Act, and substantiated by an act 
of parliament placing at the disposal of the treasury ways 
and means to satisfy the same ; (2) one or more royal orders, 
authorizing the treasury to apply the supplies granted to her 
Majesty (by the Ways and Means Act covering the same), in 
conformity with the votes of parliament in the Appropriation 
Act. These orders must proceed direct from the sovereign.^ 
(3) To enable the treasury to meet these payments it appHes 
to the comptroller and auditor-general for a general credit, to 
an amount not exceeding that of the available ways and means, 
and in accordance with the votes in supply ; whereupon the 
said officer grants to the treasury credits, on the exchequer 
accounts at the bank, not exceeding the amount of the ways 
and means granted by an act of parhament.^ (4) This 
having been obtained, the treasury will then operate upon that 
credit, by transfers to the paymaster-general's account, to 
enable him to meet the payments for the different services. 
When the treasury have issued their daily orders to the Bank 
of England to transfer money to the paymaster-general's 
account, the bank is required to advise the auditors thereof 
immediately, in order that they may have the materials for 
checking the accounts which they are called upon, by the audit 
clauses of the Exchequer Act, to check before they are sub- 
mitted to parliament by the treasury.^ 

By these constitutional forms, the principle of the monarchy 
Monarchical ^^ asscrtcd as fully, in respect to the issue of moneys 
principle fully votcd to the sovcrcign for the public service, as 
asserted. I ^ by the use of the sign manual in all other affairs of 

^ Clode, Mil. Forces of the Crown, v. 2, pp. 183-187. 

2 Act 29 & 30 Vict. c. 39, sect. 15. 

3 Rep. Com«. Pub. Accts. (Excheq. and Audit Bill), Co7n. Pap, 1866, v. 7 ; 
Evid. 49, 62-64, compared with the Mem. on Financial Control, Com. 
Pap. 1857, sess. 2, V. 9, pp. 30, 79. The new forms (Nos. 1-15) required 
under the Exchequer Act of 1866 are appended to the treasury minute, 
to carry into effect the act of March 2, 1867 {^Com. Pap, 1867, v. 39, 
p. 337). 
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State ; and the independent control of the exchequer is main- 
tained by the power of suspending or refusing the grant of 
credit to the treasury until, in the words of the act 4 & 5 
Will IV. c. 15, sec. II, the comptroller-general shall have 
first satisfied himself that " the royal order has been made in 
conformity with, and has not exceeded, the amount of the 
grant of parliament." ^ 

There is a difference in regard to supply charges and 
consolidated fund charges. The actual amounts of the former 
are specified in the votes and in the Appropriation Act. The 
amounts of the latter are not specified in the act, and must 
be made up by the treasury. Before the exchequer permits 
the insertion of any new charge on the consolidated fund, the 
warrant or other instrument creating the office, or making the 
grant, is called for, examined, and recorded. If found correct, 
the charge is allowed ; if not, its amount would be deducted 
from the total, and not issued. 2 

The Exchequer and Audit Act of 1866 expressly forbids 
the treasury, or any subordinate authority, to Money only to 
direct the payment of expenditure which has not be applied to 
been sanctioned either by an act whereby ser- sanctioned by 
vices are or may be charged on the consolidated parliament. 
fund, or by a vote of the House of Commons.^ The ways 
and means are general, and may be apphed to any services 
voted. But no money voted can be issued until the Ways 
and Means Act is passed ; and the amount of supply voted is 
limited in the issue by the amount of ways and means. It is 
only by authority of the Ways and Means Act — which always 
contains a clause stating that the ways and means therein 
granted may be applied to any services voted by the House 
of Commons — that the resolutions of supply can be acted 
upon.^ 

* Nor is this a mere fiction. The control of the exchequer was exercised 
in upwards of one hundred cases, between 1834 and 1857, and has proved 
effectual for the purposes designed. See Mem. on Financial Control, pp. 
yS, 80, 84, 114, Com. Pap, 1866, V. 7; and see Lord Monteagle's Ev. 
before Com. on Pub. Moneys, lb. 1856, v. 15. 

2 Mem. Financial Control, p. 78; Rep. Com. Pub. Accts. (Excheq. 
and Audit Bill), Com. Pap. 1866, v. 7 ; Evid. 173, 180. 

3 Act 29 & 30 Vict. c. 39, sec. 11. 

* Rep. Com. Pub. Accts. (Excheq. and Audit Bill), Com. Pap. 1866, v. 
7 ; Evid. 50-61. 

VOL. IL R 
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In case of a deficiency of funds to meet the permanent 
Deficiency charges on the consolidated fund, the Act of 
bills. 1866 empowers the treasury to apply to the Bank 

of England to make advances to the extent of that deficiency, 
the principal and interest of which are chargeable upon the 
growing revenue of the quarter.. A similar provision is 
contained in the Ways and Means Acts, in respect to services 
to be provided for by those acts. The only point wherein 
this differs from the old practice is, that formerly deficiency 
bills were iissued by the exchequer to the bank for this 
purpose. In no circumstances would the comptroller of 
the exchequer grant a credit in excess of his balance at the 
bank.^ 

Nevertheless^ the system of exchequer control, while it 

effectually prevents the imauthorized issue of public 

Exchequer monev, is powerlcss of itself to prevent irregular 

controls issue •' ' . -"^ -"^ ^ 

of money but expenditure. 

pendiTure. ^^^ control of the exchequer over the issues of 

Principle of public moncy is based upon an admitted principle 
exchequer of our constitutioual system,. that no money is 
iTsu?of money, legally available for public services but that which 
has been placed at the disposal of government by 
parliament. The government, in fact, are unable, under the 
laws now in force, to obtain from the exchequer any money 
but what is drawn against some specific parliamentary grant. 
The issue of money by the comptroller of the exchequer is, 
moreover, accompanied by what is substantially an authoritative 
direction to the proper officers to apply such money to the 
particular service for which it was granted by parliament, and 
the annual Appropriation Acts have always strictly forbidden 
any misapplication of the funds granted therein. But these 
stringent requirements, though they have undoubtedly served 
to restrain unauthorized expenditure, have not sufficed to 
prevent it altogether. The "systematic misappropriation" 
of funds granted by parliament for specific purposes is an 
abuse which has existed for centuries, and which has continued 
to be practised to some extent even in our own day, notwith- 
standing frequent resolutions of the House of Commons, and 
penalties imposed by legislative enactment upon public officers 

1 Com, Pap. 1866, V. 7, p. 527 ; Evid. 68-78, 83. See lb. 1868-9, 
V. 35, p. 1003. 
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who should presume to divert or misapply the public revenues 
to any other uses than those for which they had been appro- 
priated by parliament.^ 

It is therefore erroneous to suppose that the government can 
be absolutely prevented from any misapplication impossibility 
or expenditure in excess of the parliamentary of wholly 
grants. Even were it possible to do so, it would En3o?Ld 
not be pohtic to restrain the government from expenditure, 
expending money, in any circumstances, without the previous 
authority of parliament. In the words of Mr. Macaulay 
(secretary to the board of audit) "cases must constantly arise, 
in so complicated a system of government as ours, where it 
becomes the duty of the executive authorities, in the exercise 
of their discretionary powers, boldly to set aside the require- 
ments of the legislature, trusting to the good sense of parlia- 
ment, when all the facts of the case shall have been . ^^^. ^^ 
explained, to acquit them of all blame ; and it powers^veS 
would be, not a public advantage, but a pubHc '° 2°^^'^"'"^"'. 
calamity, if the government were to be deprived of the means 
of so exercising their discretionary authority." 2 To the same 
effect, we have a declaration by a committee of the House of 
Commons, that "in special emergencies expenditure un- 
authorized by parliament becomes absolutely essential. In all 
such cases the executive must take the responsibility of 
sanctioning whatever immediate urgency requires ; and it has 
never been found that parliament exhibited any reluctance to 
supply the means of meeting such expenditure." ^ 

The best remedy against unauthorized and unjustifiable 
expenditure is to be found in the vigilant exercise 
of the inquisitorial powers of parliament. "It is fg^nst^ 
undoubtedly the business of the House of Com- gj^^ndi'ture^ 
mons to be responsible not only for the inception ^""^^^ 
of all public expenditure, but also to follow the money raised 
by taxation until the last farthing is accounted for." ^ This 
duty is facilitated by the investigations of the auditor-general, 

^ 3 Hatsell, 206, etc. ; debate in House of Commons, June 23, 1828, on 
"the misappropriation of public funds," Rep. Com. on Public Moneys, 
Com. Pap, 1857, sess. 2, v. 9, pp. 31, 81. 

2 Rep. Com. Pub. Accts. lb. 1865, v. 10, App. p. 140. 

^ First Rep. Com®, on Packet and Telegraphic Contracts, p. xv. lb. 
i860, v. 14- 

* Mr. Gladstone, Hans, D. v. 197, p. 633. 
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who is a parliamentary officer, and is mainly performed through 
the instrumentality of the standing committee on public 
accounts. 

" The public interests require that the government should 
possess the power of incurring expenses of indispensable 
necessity, although parliament may not have previously pro- 
vided for them. . . . Unforeseen events may happen, and lead 
to an expenditure beyond the provision made by parliament 
for the ordinary service of the year ; and it must be for the 
interest of the public that no delay should occur in taking the 
necessary measures, and in defraying the expenses which such 
events may entail." There is, accordingly, a fund called the 
Treasury " ticasury chest fund," which is maintained for 

chest fund. |-]^g purpose of Supplying the specie required for 
the '* treasury chests" in the several colonies, and for making 
the necessary advances for carrying on the public service at 
home and abroad. By the act 40 & 41 Vict. c. 45, this fund, 
formerly ;^ 1,300,000, is now limited to ;^i, 000,000.^ It is 
authorized to be employed by the treasury " in making tem- 
porary advances for any public service; to be repaid out of 
money appropriated by parliament to such service, or out of 
other money applicable thereto." The governors of colonies 
have authority, in cases of emergency, to pay advances out of 
the treasury chest, to be made good out of votes in supply. 
This unavoidably occasions an expenditure, in certain cases, 
which has not been authorized by parliament, but the earliest 
opportunity is taken to explain the transaction to the House of 
Commons.^ 

There is also another fund, which was created in 1862, 
r.. ., pursuant to the recommendations of the committee 

Civil con- ^ , , . . , . T^ • 

tingencies on public accounts, m the previous year, it is 
^"''^- called the "civil contingencies fund," and is 

limited to ;^i 20,000. The treasury are empowered to draw 
upon this fund, from time to time, to defray new and unfore- 
seen expenditure for civil services at home, for which no votes 

* This reduction was first made in 1873 (by Act 36 & 37 Vict. c. 56), 
principally on account of the diminished demands upon the chest, occasioned 
by the reduction of the military force in the colonies, and the facilities 
afforded by quicker communications between England and her colonies 
than formerly (Second Rep. Com^ Pub. Accts. p. xiii. Com. Pap. 1875, v. 
8 ; and Act 40 & 41 Vict. c. 45). 

* Second Rep. Com^ Pub. Accts. Evid. p. 9, Com. Pap. 1868-9, v. 6. 
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have been taken, or to meet unforeseen deficiencies on ordinary 
votes.^ But every advance made from these funds must be 
repaid out of votes to be taken in parliament, in the following 
year, on behalf of the- services for which such advances had 
been made. No expenditure whatever is allowed to be finally 
charged against either of these funds. The "civil contin- 
gencies fund " has been set apart by the treasury as a substi- 
tute for the irregular items previously included in the estimates 
under the head of "civil' contingencies," and which had fre- 
quently to be voted after the expenditure had been incurred. 
The creation of this fund has been formally approved by the 
committee on public accounts : and there is no reason to 
doubt that the sanction of the legislature, which is certainly 
required to make it legally available for public purposes, would, 
if applied for, be readily granted.^ 

There is yet another fund, that for " secret services," the 
disposal of which is in the hands of government, secret service 
although the greater part of the amount is annually expenditure. 
voted in supply. The vote in supply for this service has 
sometimes amounted to upwards of ;^30,ooo, and for the year 
ending March 31, 1866, it had increased to secret service 
;^5 0,000. A sum of ;^3oo is paid to the per- fund. 
manent under-secretary of state for foreign affairs for services 
in distributing the foreign office share of this fund out of 
another vote.^ This, however, does not include the whole 
amount at the disposal of government for secret services. For 
the distinction has been uniformly maintained, that, while it is 
proper to come to parliament to make a general grant for such 
purposes, it is right that government should have at their dis- 
posal a fixed amount for the same which is independent of 
an annual vote. Accordingly, the Civil List Act, which is 
passed upon the accession of the sovereign to the throne, sets 
apart the sum of ;^i 0,000 per annum, which is payable out of 
the consolidated fund, for " home secret service." The 
annual vote in supply is intended to supplement the deficiency 

^ First Rep. Com^ Pub. Accts. p. iii. Com. Pap, 1877, v. 8. 

2 Rep. Com^ Pub. Accts. App. p. 192, lb. 1862, v. 11 ; Hans, D, 
V. 169, p. 1858 ; lb. V. 176, p. 1702 (vote for Ashantee war) ; Rep. 
Com®. Pub. Accts. Evid. 31-37, Com. Pap. 1865, v. 10, and see App. 
p. 140 ; First Rep. Com®. Pub. Accts. p. 8, lb. 1870, v. 10 ; Accounts 
relating to Civil Conting. Fund, 1868-9, I^- 1870, v. 41, p. 175. 

» Civ. Serv. Est. 1886, lb. 1884-5, v. 50, pp. 115, 177. 
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of this grant. 1 The secretaries of state, and others, who may 
draw upon this fund, are bound by oath not to use any of it 
for purposes which do not legitimately appertain to their several 
departments. And the names of all persons receiving secret 
service money, with the sums paid to them, must be entered in 
a book, in order to be produced in either House of parliament 
if required. It is not usual, however, to give information to 
parhament, in regard to the expenditure out of this fund ; 
neither is it subjected to detailed audit. ^ 

The rule hitherto sanctioned by parliament in respect to 
this grant has been, *'to confine the knowledge of it to the 
smallest possible number of persons, and, having thus concen- 
trated responsibility, to trust to their honour and discretion." ^ 
The proposed vote may of course be challenged, in committee 
of supply, and amendments moved, to reduce the amount, 
with a view to condemn a supposed objectionable use of the 
fund.^ 

There still remain two unauthorized sources of supply, 
which, however convenient in practice, and unobjectionable, 
or even expedient, in the abstract, are nevertheless, until 
sanctioned by parliament, opposed to an admitted constitu- 
^ , , tional principle. The one is the "cash account" 

v^3.SQ 3,ccount 

of the pay- of the paymaster-geueral, which is the receptacle 
master-general. ^^ yarious sums and deposits which, though not 
placed by parliament at the disposal of the government, are 
regarded in practice as available sources of supply for the 
working accounts of the paymaster. For instance, sums 
realized from the sale of old stores, sums which are deposited 
with the paymaster for safe-keeping or investment — as, for 
example, moneys paid in respect of the crown's nominee 
fund, or the mercantile marine fund — sums remitted home 
on account of fees received by consuls abroad, or in respect 
of the obligations of certain colonies to the mother country 
for military protection, etc. ; all such sums and deposits are 

* Act I & 2 Vict. 0. 2, sec. 15 ; Com. Pap. 1873, v. 47, pt. i, p. 149. 

* 22 Geo. III. c. 82, sees. 24-29; Zr<2//j". D. v. 65, p. 182; v. 159, p. 
1528 ; V. 207, p. 999. 

^ Mr. Gladstone, Ih. v. 203, p. 691 ; and see Mr. Hammond's 
Evid. Rep. Com«. Diplom. Service, p. 58, Com. Pap. 1870, v. 7 ; Ld. 
Clarendon's Evid. lb. p. 290. See also Hans. D. v. 206, pp. 1388, 1424 ; 
V. 211, p. 1543. 

4 lb. V. 219, p. 449. 
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carried to the credit of the paymaster's cash account, and are 
used to supply his working account with funds, which are not 
legally available for public purposes. The committee on 
pubUc accounts has suggested that such moneys should be 
transferred to the exchequer, or invested, or kept in deposit, 
as the circumstances of each case may require ; and that 
they should in no case be used for public purposes.^ 

The other instance of money being used to defray voted 
services, without the sanction of the legislature, is gaiaries in 
that of the receipts of revenue. The salaries of the revenue 
the various revenue departments are never paid, ^ep^^t"^^"^^- 
in the first instance, out of the votes, but out of the revenue : 
such advances being afterwards repaid from the votes. This 
practice is pursued by collectors of revenue throughout the 
kingdom in reference to certain payments on account of the 
public service at the several localities in question; the ad- 
vances being subsequently repaid to the revenue from the 
votes applicable to such services. The committee on public 
accounts, though cognizant of the mode in which these 
temporary advances are made from the revenue, have not 
objected to it; and the existing practice, both as regards the 
receipts of revenue and the paymaster's cash account, has 
always been defended by the government as tending to 
economy, to the security of the public money, and to simplicity 
of account. This may be a sufficient reason for adhering to 
the present practice; nevertheless, it is equivalent to the 
establishment of so many additional treasury chest funds, of 
indefinite extent, without any parliamentary authority what- 
ever. Provided proper steps are taken to ensure an efficient 
appropriation audit of all the parliamentary grants, there is no 
reason to fear that a continuance of this practice would facili- 
tate abuse, or misappropriation. But it will be hereafter an 
important point to determine the conditions under which the 
government should be authorized by law to use for public 
purposes moneys derived from other sources than the grants of 
parliament and the treasury chest fund.^ 

* Mr. Macaulay's Paper, Rep. Com«. on Pub. Accts. p. 141, Com. Pap. 
1865, V. 10. See further, as to " extra receipts," and money realized from 
sale of old stores, Rep. Com. Pub. Accts. Evid. 444-518, lb. 1866, v. 7 ; 
the Naval Stores Act, 1869, Hans. D. v. 195, p. 672. 

2 Mr. Macaulay's Paper appended to Rep. Com®. Pub. Accts. 1865, p. 
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2. The Functions of the Treasury in relation to the Public 
Expenditure, 

We now proceed to consider the second branch of our 
inquiry, viz. the mode in which the constitutional control of 
parliament over the public expenditure is conducted, through 
the instrumentality of the responsible department of the 
treasury. 

By immemorial custom, the lords commissioners of the 
Functions of trcasury have been constitutionally empowered to 
in comroSing ^^ntrol all the other departments of the state, in 
public matters of finance and public expenditure. In 

expenditure, yarious acts of parliament, and reports of com- 
mittees of the House of Commons, this authority has been from 
time to time recognized and enforced. By degrees, however, this 
wholesome control had been gradually relaxed, and the various 
public departments, more particularly those in charge of naval 
and military affairs, had begun to act independently of the 
treasury, incurring expenses beyond the votes of parliament, 
without previous reference to this supreme authority. In order 
to check the growing extravagance in the public service, and 
to introduce a proper responsibility in regard to pubUc ex- 
penditure, committees of the House of Commons recom- 
mended that the ancient control of the treasury should be 
again exercised. In 1817, the finance committee adverted 
to the subject in the following terms : " Feeling, as your com- 
mittee do strongly, the necessity of bringing all financial 
subjects officially within view of the treasury," they suggest 
whether— in addition to the "unrecorded and confidential 
mtercourse which must at all times exist on the part of the 
first lord of the admiralty, and the master-general of the 
ordnance, and the chancellor of the exchequer respectively, 
on all matters which they may feel it their duty to bring under 
the consideration of their colleagues in the cabinet '' — it might 
not be advisable that it should be made a rule of the privy 
council, whenever orders in council are in contemplation to 

142, Com, Pap. 1865, V. 10. Also in regard to extra receipts and the 
regulations concerning them, Rep. Com^ Pub. Accts. 1867 and 1868 • 
lb. First Rep. pp. v. 108, Com. Pap. 1870, v. 10 ; lb. Third Rep. p. cj' 
Com, Pap, 1871, V. II. ^ V :i^ 
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regulate the establishment of any public department, **that 
every proposition involving an increase of public expense 
should, according to the nature of the case, either be submitted 
to a committee of council, consisting of such members as may 
be connected with the treasury, or be made by the council 
office the subject of a direct reference to, and report from, 
the treasury to that office before it is presented to his Majesty 
for his final approbation. By this arrangement, which will 
combine the forms which have from the earliest times pre- 
vailed in the practice of our government, with that essential 
control which your committee judge it necessary to place in 
the financial ministers alone, they hope that the results which 
they have so often recommended may be attained."^ 

Pursuant to the foregoing report, a treasury minute was 
issued on March 13, 1818, embodying a memorandum agreed 
upon by Lord Liverpool (first lord of the treasury), the first 
lord of the admiralty, and the master-general of the ordnance, 
and approved by the prince regent, " to carry into effect the 
recommendation of the finance committee, in their fourth 
and sixth reports, that no department of large expenditure 
ought ever to be placed beyond the controlling superintendence 
of the board of treasury." That minute established various 
regulations for checking naval and mihtary expenditure which 
are now obsolete, one of which required the working heads of 
the army and navy departments to attend the treasury whenever 
that board wished for verbal in addition to written information 
on any financial subject connected with their departments.^ 

Ten years afterwards, a committee of the House of Commons 
called the attention of the House to the fact, '' that the ancient 
and wise control vested by our financial policy in the hands 
of the treasury over all the departments connected with the 
public expenditure has been in a great degree set aside. 
Although it is the practice to lay the annual estimates before 
the board of treasury, the subsequent course of expenditure 
is not practically restrained as it ought to be by one governing 
and responsible power, but remains too much under the 
separate management of the departments. The want of a 
constant check over the expenditure, which is the consequence 

^ Sixth Rep. Com^ on Finance, 181 7, quoted in Rep. of Com^ on Pub. 
Accts. Com, Pap. 1862, v. 11 ; Evid. 665, 769, 943. 
2 lb, Min. of Evid. 943. 
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of the departure from the old and constitutional course, has 
established a scale of expense greatly beyond what existed 
during the former periods of peace. Each department 
naturally endeavours to exalt its own importance, and wishes 
to promote its general efficiency, and to have everything in it 
complete and perfect : hence the desire to secure these objects, 
rather than the exigency of the public service, has had too 
much influence over a great part of the public expenditure.'' 
Again : ** The establishment of an effectual control in the 
hands of the treasury is nothing more than the restoration to 
the treasury of its ancient authority. It is necessary that this 
control should, be constantly exercised in determining the 
amount of expenditure to be incurred by each department, in 
securing the application of each sum voted in the annual 
estimates to the service for which it has been voted, in 
regulating any extraordinary expenditure which, upon an 
emergency, may be deemed necessary within the year, 
although not included in the estimates j and in preventing any 
increase of salary or extra allowance, or any other emoluments, 
being granted without a minute expressive of the approbation 
of the board of treasury. The committee have further to 
observe that it is expedient not only to restore this control, 
but to secure it from being again set aside, which cannot be 
effected, except by the House of Commons constantly enforcing 
its application, by holding "the treasury responsible for every 
act of expenditure in each department.'' 

The foregoing recommendations set forth, with sufficient 
clearness, the nature and extent of treasury control which would 
appear to be necessary to ensure a proper responsibility in 
financial matters, and to check extravagant and unauthorized 
expenditure.^ They were not, however, attended with any 
immediate result. Nevertheless, in the time which has 
elapsed since the date of these reports, they have mostly 
been adopted, so far as is consistent with the freedom of 
action that properly belongs to the great executive depart- 
ments. 

The first reform which was effected was at the instance of 
Sir James Graham, who, when first lord of the admiralty, in 

* Further recommendations, with a view to enforce the superintending 
control of the treasury, were made by the committee on navy, etc., 
estimates, in.1848 {fiom. Pap, 1847-8, v. 21, p. 35). 
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1832, introduced and caused to be embodied in the act 
2 & 3 Will. IV. c. 40, sec. 30, what is termed the Appropriation 
appropriation check. The appropriation check, audit of naval 
or audit, was a regulation requiring the admiralty expenditure. 
to make up an annual account of expenditure under the several 
heads of service specified in the Appropriation Act, and submit 
the same to the commissioners of audit, to be compared with 
the vouchers. The commissioners to certify the correctness 
of the said accounts, and to note under each head whether the 
expenditure had exceeded or fallen short of the vote of par- 
liament. The certified account to be annually laid before the 
House of Commons.^ 

Up to 1845, none of the departments appear to have apphed 
to the treasury for authority to exceed any vote included in 
their estimates. In that year, a treasury committee ^ on 
ordnance expenditure reported an opinion that efficient 
control over the public expenditure could only be established 
by the examination of the audited accounts by control of the 
a committee of the House of Commons ; but tr^^^s^ury over 
that, in the absence of such a committee, they depln^men^s 
considered that a control should be exercised by ''^^^^^^'"^ 
the treasury, as being the department primarily 
responsible for the regularity of the public finances. Parlia- 
ment, in assigning to the commissioners of audit the duty 
of reporting on the public accounts, had reserved to itself 
a right of revision ; but hitherto no action had been taken by 
the House of Commons on these reports ; it was therefore 
expedient to consider whether this task ought not to be under- 
taken by the treasury. This recommendation was concurred 
in by the lords of the treasury, who, on January 13, 18463 
issued a minute, declaring that '' No executive department is 
authorized to exceed the sum appropriated by parliament 
under each general head or vote in their respective estimates, 
or to apply any surplus which may exist under one vote to 
supply the deficiency on others without the express previous 

1 Prior to the introduction of this reform, the several amounts voted in 
supply for the various naval services were added together and included in 
the Appropriation Bill in a bulk sum to the credit of the naval service 
generally. For full particulars of the change, which was extended to 
military expenditure in 1846 (9 & 10 Vict. c. 92), see Rep. Com«. Pub. 
Accts. Evid. pp. 1-42, Com, Fap. 1862, v. 11. See also t7tfra, p. 264. 
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sanction of the treasury, to be given on a written representa- 
tion of the circumstances which render the adoption of such a 
course indispensable for the public service." This opinion 
was endorsed by the House of Commons in a resolution of 
March 30, 1849, that, "when a certain amount of expenditure 
for a particular service has been determined upon by parlia- 
ment, it is the bounden duty of the department which has 
that service under its charge and control, to take care that 
the expenditure does not exceed the amount placed at its dis- 
posal for that purpose." ^ And, by a clause which was first 
Treasury may introduccd iuto the annual Appropriation Act for 
mvyTnd'amy ^^^ ^^^^ 1846-47, the trcasury.arc empowered to 
departments to meet emergencies in the navy and army depart- 
"urpius'funds ^^^^^ ^Y authorizing the appropriation of any 
de^f^^ good surpluses or grants in the same department towards 
e ciencies. making good any deficiency caused by such 
emergencies, provided that the aggregate sum voted for each 
department for the year be not exceeded. This act was 
followed up by treasury minutes, intended to explain more 
minutely the manner of giving effect to it, and of ensuring to 
the treasury the right of appeal and ultimate control in all 
cases of unforeseen and unprovided expenditure.^ 

The appropriation clause above cited was, until recently, so 
framed as to confer on the treasury the power of finally 
appropriating surpluses on particular grants to cover deficiencies 
on others within the same department. It so continued from 
1846 to 1 86 1. Meanwhile much controversy arose as to the 
true intent and meaning of the clause itself. Notwithstanding 
Practice of the ^^^ obvious meaning of the act of parliament, the 
admiralty in ^ board of admiralty as a general rule refused, until 
this matter. recently, to recognize the supreme authority of 
the treasury, and claimed the right, under their own patent, of 
directing their own expenditure.^ And in complying with the 
directions of the statute, and seeking the formal sanction of 

* See Gen. Balfour's Paper, in Sat. /our. v. 29, p. 392. See also the 
Annual Appropriation Acts, Smith's Pari. Rememb. 1857-8, p. 145 ; Rep. 
of Com®, on Misc. Expenditure, Min. of Evid. p. 6, Com. Pap. i860, v. 9. 

2 See Rep. of Com«. on Pub. Accts. Evid. 640-668, lb. 1862, v. 
II ; and see chanc. of excheq. observations in Hans. D. v. 169, pp. i860, 
1863 ; lb. V. 236, p. 770. 

^ Rep. on Pub. Accts. Min. of Evid. 756-766, 788, Com. Pap. 1862, 

V. II. 
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the treasury to transfers of votes, the board did not afford to 
the treasury sufficient information to enable them to exercise 
a proper control. Their applications, moreover, 
were usually made after the unauthorized ex- ^nmJiTver 
penditure had been incurred.- The treasury re- admiralty 
frained from the attempt to compel a recognition ^""^^^ ^^"'^' 
of their right to control this department in the details of ex- 
penditure. A large proportion of almost every vote consists of 
expenditure abroad, so that it is impossible to know beforehand 
whether any vote will be exceeded or not. It was, therefore, 
contended " that, unless the treasury are prepared to take the 
whole responsibility of the conduct of the navy, they cannot 
possibly take such management of the details." ^ The first lord 
of the admiralty for 1862 declared his view of the matter to be 
" that the admiralty should have the power of spending under 
each vote (the naval estimates being ordinarily divided into 
seventeen separate votes) the whole of the sum taken under 
that vote; that, if we want to transfer from one vote to 
another, we should go, as we have gone at the time, and 
submit it to the treasury.''^ Even so, it was claimed that 
" the previous sanction " required by the treasury must be 
understood to mean a formal sanction to the transfer, which is 
not necessarily or usually given before the expenditure has 
been incurred. It was urged that no other con- 
struction of the rule was practicable or consistent of°theTuie°'^ 
with the secresy and despatch so often necessary requiring 
in carrying out the directions of government, con- s^^^ction to 
veyed through a secretary of state,^ and that if the f^ endkure. 
first lord of the admiralty were to shrink from the 
responsibility of exceeding his estimates, in obeying such 
directions, he ought to request the first lord of the treasury to 
convene a cabinet in order that the point might be discussed. 
Should a disagreement arise between the treasury and the 
admiralty on a financial question, they would appeal to the 
cabinet.^ 

But it has since been ruled, in conformity with sec. 27 of 

^ Rep. on Pub. Accts. Min. of Evid. 664, 823-828. 

* Id. 1442, 1495, Com, Fap, 1862, v. 11. 
2 Ih. 1500, 1519. 

* lb. 1520-1522, Com. Pap. 1862, v. ii. 

^ Com. Fap. 1862, v. 11, p. 331, Evid. 1524, 1562. 
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the Act 28 & 29, Vict. g. 123, that both the war office and the 
admiralty must obtain treasury authority for every excess over 
;^5oo upon the sub-heads or items of any vote, since the 
control of the House of Commons upon the expenditure of 
money under the sub-heads of every parliamentary grant is 
practically entrusted to. the treasury. For, while the civil 
service departments were not strictly subjected to this rule, a 
more stringent practice is now enforced forbidding any excess 
on one sub-head to be defrayed out of the savings upon 
another without express treasury sanction.^ 

In 1846 the system of appropriation audit in force in the 
Extension of ^^^^y was introduced into the army departments, 
the appropria- Each of thosc departments, namely, the ordnance 
to°^my '^ and the war office, presented separate estimates, 
expenditure, xhcy had, withiu their respective grants, the same 
power of transfer as the admiralty,, but no transfer could be 
made from a vote under one department in aid ol a deticiency 
in that of another. In 1856-57 these departments, together 
with the commissariat, were consolidated under the secretary 
of state for war. In the Appropriation Act the sums given 
for the army were divided into two aggregate grants— one, in 
round numbers, for six million pounds, and the other for nine 
millions. At first, the power of transfer was confined to the 
separate grants; ''but in 1858 it appears that a change was 
made in the wording of the Appropriation Act, so as to give 
to the war department the power, with treasury consent, to 
transfer the surplus on a vote within one grant to a deficiency 
on a vote included in the other grant. The change thus 
introduced has been continued in subsequent acts." Viewing 
this alteration as defeating the intention of the House and of 
the government, in dividing the votes into two aggregate 
grants, and as affording to the government a very extended 
power of transfer, the committee on public accounts, in 
1862, recommended that the Appropriation Act should be so 
framed in future as to limit the power of transfer to the extent 
of the particular grant.^ There are now twenty-seven votes 

^ First Rep. Com. Pub. Accts. p. 23, Com, Pap. 1867, v. 10; lb. 
Second Rep. p. 21, Com. Pap. 1868-9, v. 6 ; lb. First Rep. p. 6, Codi. 
Pap. 1870, V. 10; lb. Third Rep. pp. I, 12, Com. Pap, 1871, v. 11 ; lb. 
Sixth Rep. p. 24; Appropriation Accts. 1873-4, PP* 9^* ^22, 219, Com. 
Pap. 1875, V. 50 ; lb. p. 186, Com. Pap. 1876, v. 50. 

2 Second Rep. Com®. Pub. Accts. pp. iv., v. Com, Pap. 1862, v. 11 ; 
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for army services, which are all included in one grant.^ The 
sub-heads of these votes are given in the estimates, 
and the war office are obliged to obtain treasury s^nc^oZto all 
authority for any excesses in regard to these sub- ^'^'ra army 
heads.2 Particulars explanatory of such, transac- "-"'P^^^^'"^^- 
tions must be laid before the House of Commons at the 
commencement of the next session.^ 

The value of the appropriation clause above mentioned, 
the true intent and meaning of which has given vaiueof 
rise to so much, controversy,, has been questioned, the clause 
on the ground that it "loosens the control of t^tnr^'iV^^ 
parliament over the separate grants for naval and ^^^^^e from 
military services, by giving a power to the treasury donlnxeTain 
to vary the appropriation specially directed by ^^^^'* 
parliament itself; '' and, it has been recommended that this 
clause should be expunged from the Appropriation Act.* The 
annual appointment by the House of Commons of a committee 
of inquiry into the audited accounts undoubtedly affords 
facilities for securing more effectually than by treasury 
control the strict appropriation of pubHc money to the 
purposes for which it has been voted. ^ The committee on 
public accounts in 1862 bestowed great attention on this 
point, and unanimously resolved that the power of transfer, in 
relation to army and navy appropriations, ought to be sub- 
jected to some further check. In view of the Newre uia 
resolution of the House of Commons, on March 30, tioZ Sfs" 
1849, setting forth the duty of all public depart- 'eco^ended. 
ments to confine their expenditure within the 
and see JIans, D. v. 169, p. 1849; Rep. Com«. Pub. Accts. Evid. p. 7, 

^ 29 «& 30 Vict. c. 91, sec. 14, sched. D. 

2 First Rep. Com«. Pub. Accts. p. 23, Com. Pap. 1867, v. 10. The 
financial supremacy of the treasury is fully recognized by the war office. 
(^Hans. D. v. 187, p. 1703 ; Rep. Com«. on Military Reserve Funds, Min. 
of Evid. pp. 7, 19, Com. Pap. 1867, v. 7). 

3 28 & 29 Vict. c. 123, sec. 27; Rep. Com«. Pub. Accts. Evid. 1884- 
1898, 2292; Com. Pap. 1852, V. II. 

* Memo, by Mr. Anderson, in app. to Rep. on Pub. Accts. p. 192, Com. 
Pap. 1862, V. II. y^v V F y » 

^ Min. of Evid. 1730, Com. Pap. 1862, v. 11, p. 352. See cases cited of 
abuses from want of sufficient check over departments by whom the power 
of transfer is exercised, in Ld. R. Montagu's speech, Hans. D. v. 169, 
March 24 ; and see Rep. Com«. Pub. Accts. Evid. p. 6, Com. Pap. 1864, 



V. 8. 
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amount placed at their disposal by parliament, the committee 
declared it to be the duty of each department^ with the assist- 
ance of the treasury, so to frame their estimates as to provide 
as far as possible for all anticipated expenditure ; and that, if 
additional outlay should unexpectedly become necessary, the 
department ought to communicate with the treasury there- 
upon without delay. The treasury should then determine 
whether parliament should be applied to for a supplementary- 
vote, or whether it would be more expedient to meet the addi- 
tional expenditure by an advance from the surplus on hand 
from other votes. If the latter, the treasury should authorize 
the same in writing. At the making up of the final accounts, 
copies of all such applications, and of the treasury letters and 
warrants thereupon, should be presented to parliament. ^ A 
vote should then be proposed in supply to meet any deficiencies, 
and all surpluses should be surrendered to the exchequer. By 
this plan the government would be at liberty to exercise its 
discretion in providing for unexpected emergencies, by permit- 
ting transfers of surpluses to meet the deficiencies, and the 
House of Commons would possess an opportunity of review- 
ing such transactions, when transfers that had been made were 
submitted for their approval in the shape of a vote.^ These 
recommendations were sanctioned hy parliament and by the 
New form of govcmment. A new appropriation clause was in- 
app^o^priation ^Qited in the Appropriation Act of the year, 
erSbilngthe which, iustcad of authorizing the treasury to 
g^veT^^° determine finally on applications for transfers, 
temporary merely empowcrcd them to authorize the temporary 
the usrof use of surpluses, in order that the advances thus 
' surpluses. made might be submitted for the sanction of 
parliament, and the deficiencies in question be provided for 
*'in such manner as parliament might direct."^ A treasury 
minute, to give effect to the new arrangements, was issued on 
January 27, 1863. It prescribed the circumstances in which 
the naval and military departments should be at liberty to 
apply for treasury sanction to expenditure for services un- 
foreseen and unprovided for ; and the forms to be observed 
in such applications, with a view to enable the treasury to 

^ Second Rep. Com®, of Pub. Accts. pp. vii., viii. Com. Pap, 1862, v. 
II ; and see Evid. before First Com®. Pub. Accts. Cofn. Pap, 1870, v. 10. 
2' 25 & 26 Vict. c. 71, sec. 26. 
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submit to the House of Commons all needful information in 
relation thereto.^ With such restrictions there is a manifest 
advantage in permitting the transfer of savings from one vote 
to meet an excess in another.^ The elasticity of the service 
would be destroyed if a minister had not that power. Very 
disastrous results might ensue, if no alteration were allowable 
in the course of a financial year in estimates which were framed 
six months before the year began.^ 

A statement of savings and deficiencies upon the grants for 
army services for the years 1862-63 — together with copies of 
the correspondence between the war office and the treasury 
for authority to incur expenditure that would occasion an 
excess on a particular vote — was communicated to the com- 
mittee on public accounts for 1864. These accounts are the 
first that were prepared under the altered system introduced 
by the Appropriation Act of 1862, by which the treasury were 
empowered to give a temporary sanction only to applications 
for leave to make use of surpluses to defray excesses upon 
other services, and were required to submit to the considera- 
tion of parliament the final determination there- Benefits of 
upon. The committee reported that the effect of this change. 
this change had been very beneficial to the public service, and 
that the great object of the alteration in the Appropriation 
Act had been accomplished. Heretofore it had not been 
customary for the departments to apply to the treasury to 
authorize transfers until the time for closing the account was at 
hand, which afforded no opportunity to the treasury of exer- 
cising any judgment upon such apphcations. " Now, before 
any excess of expenditure is incurred, the departments apply 
to the treasury for their sanction as soon as the necessity 
arises." In many cases it is impossible to tell, until the 
account is balanced, what the amount of excess or deficiency 
will be ; the ^ application for treasury sanction is therefore 
ordinarily deferred until the account is made up. But any 
large excess must be foreseen, and no excess would be 

1 Com, Pap, 1863, V. 29, p. 173. 

2 Second Rep. Com®. Pub. Accts. 1869, p. 32, Com. Pap. 1868-9, v. 6. 
For latitude allowed to the war office and to the admiralty in such trans- 
fers, particularly under the vote for army works, see lb. pp. 40, 62, Cotn, 
Pap. 1872, V. 7. 

3 Rep. Com. Pub. Accts. Evid. 639, Com, Pap. 1877, v. 8. 
VOL. II. S 
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sanctioned which could not be covered by the aggregate 
vote.^ 

The committee carefully considered the important constitu- 
tional point, as to the mode in which these 
fdvanS'obL ** temporary advances'' should be submitted for 
submitted for ^^iQ subseQueut sanctlou of the House of Commons. 

the sanction of , , 1 , • • • .i . 2.1. ^ 

the House of They declared their opmion that, as soon as tne 
Commons. accouuts ascertaining the deficiencies and savings 
on the votes for army and navy services had been laid before 
the House, no time should be lost in seeking the sanction of 
parliament for the " temporary advances " authorized by the 
treasury, by a vote, " which ought to receive the most formal 
• consideration and sanction of the House." " A vote in the 
form of a resolution of a committee of the whole House would 
be the proper mode of effecting this object, and of complying 
with the provisions of the Appropriation Act." This resolution 
to be embodied as a clause in the Appropriation Act.^ 

Accordingly, on July i8, 1864, the reports of the navy and 
army expenditure, for the year ending March 31, 1863, were 
considered in committee of the whole House, and resolutions 
agreed to— (i) setting forth the savings effected in the grants 
on behalf of these services, and also the amounts of expendi- 
ture in excess of the said grants, which had been " temporarily 
defrayed," under the authority of the treasury, out of the 
surpluses ; and (2) " That the application of so much of the 
said surpluses be sanctioned." The effect of asking the House 
to pass these resolutions was explained by the chancellor of 
the exchequer as intended " simply to give them the oppor- 
tunity, if they thought fit, of disapproving of any of these 
transfers from one vote to another ; " and to enable the House, 
if it did not approve the manner in which the government 
had exercised' the discretionary power entrusted to them, 
to pass "a vote of censure." ' The resolutions above 

1 Rep. Com® of Pub. Accts. Evid. 409-429, Com. Pap, 1865, v. 10. 
But from the Second Rep. of this Com®, in 1869, p. 20, Com. Pap. 1868-9, 
V. 6, we learn that it is not unusual for the treasury sanction to be given 
in anticipation of an expected surplus, which may turn out to be non- 
existent. 

2 j^ep^ Com®, of Pub. Accts. p.:v. Com. Pap. 1864, v. 8 ; and see Evid. 

pp. 52-54. 

' Hans, D, v. 176, p. 1696; First Rep. Com®. Pub. Accts. p. x. Com. 
Pap. 1876, V. 8 ; Hans. D. v. 231, pp. 72, 657. 
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mentioned were afterwards embodied in the Appropriation Act 
for 1864.^ Similar proceedings have taken place, in subse- 
quent sessions, in regard to the transfers of army and navy 
expenditure for the past financial year. These resolutions 
customarily pass through the House without debate,^ and are 
embodied in the Appropriation Acts.^ 

In the case of expenditure on behalf of the civil services^ 
the treasury have no authority to apply any surplus 
from one civil service vote to meet deficiencies in allowed ofL 
another.^ All surpluses are obliged to be sur- "vii service 
rendered to the exchequer, and all deficiencies to ''°^^^* 
be voted by parliament. Each vote has its own special account 
in the books of the paymaster-general, and a balance of debit 
and credit is struck every week. When an issue is applied for, 
the votes on account of which the issue is required are always 
specified. The consequence is, that a civil service vote can 
never be exceeded ; that the balances at the end of the year are 
surrendered ; and that there are no transfers, except from one 
sub-head to another, of the same vote, a proceeding which is 
still permitted, and for which treasury sanction is generally, if 
not invariably, required. 

A vote in committee of supply is in the nature of a maximum. 
It is not imperative on the government to spend 
the whole or any part of the amount granted, but vot2dneid nT 
it is a matter of discretion ; provided that any ^' expended, 
parties, with whom the government should have entered into 
contracts to execute works authorized to be undertaken by 
parliament, would be entitled to claim compensation for 
losses incurred, if the government should afterwards decide to 
abandon such undertakings.^ On the other hand, no pledge 
should be exacted that a particular estimate should not be 
exceeded in any circumstances.^ 

^ 27 & 28 Vict. c. 73, sec. 26. 

^ Ifam. D. V. 180, p. 331 ; lb. v. 184, p. 999. 

^ 28 & 29 Vict. c. 123, sec. 26 ; 29 & 30 Vict. c. 91, sec. 28; Hans, D. 
V. 212, p. 1589 ; Quar. Rev, v. 141, p. 239. 

^ Rep. Com^. Pub. Accts. p. v. Com. Fap. 1874, v. 6. 

* Hans. D. v. 165, p. 1109. See the case of Bentham's **Pan.opticon," 
authorized to be built by act 34 Geo. III. c. 84, but not proceeded with. 
Bentham was compensated by act 52 Geo. III. c. 44. See his works, 
V. II, p. 96. 

^ Hans. D, v. 185, p. 690. 
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The appropriation audit is conducted exclusively by the 
Manner of ^xchequer and audit department, acting in concert 
conducting the with an officcr from the accountants branch of the 
appropriation department whose accounts are under examination. 
Every account is examined on behalf of the House 
of Commons, in accordance with the rules prescribed by the 
Exchequer and Audit Act of 1866.^ 

The object of this audit, and its precise difference from a 
Results there- nicre administrative audit, have been thus explained. 
by obtained. T^g appropriation audit is intended to ascertain 
what payments are properly chargeable to a particular par- 
liamentary vote. It accordingly determines — i. Whether 
the expenditure incurred is verified by regular vouchers. 
2. Whether it has been sanctioned by the proper departmental 
authority. 3. Whether it has been distinctly authorized by 
parliament. The administrative audit is confined to the two 
first inquiries, but the appropriation audit determines all three.^ 
Accordingly, whenever any particular accounts are directed by 
the treasury to be subjected to the appropriation audit, the 
mere administrative audit to which such accounts may have 
been previously subjected is necessarily merged in the larger 
inquiry.^ 

When the accouiits for the past financial year to which the 
Reported to appropriation audit is appUed have been duly ex- 
the House of amiued, the comptroller and auditor-general is 

mmons. required to embody the result of such examination 
in reports for the information of the House of Commons. 
His report is sent, first of all, to the treasury, in order that 
that department may interpose its authority to rectify any 
irregularity pointed out therein ; and also that the treasury, in 
transrnitting the report to the House of Commons, may accom- 
pany it with any observations they may think fit to make upon 

* By an amendment to this act, in 1884, 47 & 48 Vict. c. 62, sec. 14, 
a definition of the nature of documents which constitute vouchers or proofs 
of payment — in cases of money granted for army or navy services made in 
respect of pay, wages, pensions, gratuities, or allowances to persons — is 
made. 

f 2 Rep. Com«. Pub. Accts. Evid. 262, App. pp. 142-147, Com. Pap. 1865, 
V. 10. For further particulars of duties imposed on comptroller and 
auditor-general concerning application of appropriation audit, see Com, 
Pap. 1876, V. 8, p. 141. 

3 Rep. Com*. Pub. Accts. Evid. 24, 235, etc. Com, Pap. 1865, v. 10. 
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it, having previously furnished the comptroller-general with a 
copy of their observations in the shape of a treasury minute.^ 
It is the duty of the comptroller and auditor-general to direet 
the attention of parliament, in his reports, to every departure 
from the provisions of the Appropriation Act."^ These reports 
should make mention not merely of any cases of positive 
irregularity on the part of any department of the state in the 
expenditure of public money placed in their hands for par- 
ticular purposes, but also of any cases wherein, with the 
sanction of the treasury, surpluses of certain votes had been 
used to defray the deficiencies of other votes, in conformity 
with the provisions in the recent Appropriation Acts, per- 
mitting the treasury to authorize such an arrangement " tem- 
porarily," and subject to the future approbation of parliament. 
Upon their presentation to parliament, the appropriation 
accounts of the sums granted for the service of the year to 
which they relate, together with the reports thereon of the 
comptroller and auditor-general, and the observations of the 
treasury upon the same, are referred to the committee on 
public accounts. 

We have now to consider the origin and functions of the 
last tribunal by means of which parliament, and more especially 
the House of CommonSj is enabled to exercise its constitu- 
tional control over the pubUc expenditure with vigilance and 
success, viz. — 

4. The Standing Committee on Public Accounts, 

From the period of the revolution of 1688, the House 
of Commons have exercised the right of inquiry, by com- 
mittees of their own, into the public expenditure ; and of 
auditing the public accounts either by members or persons 
named by their own House. The appointment of commis- 
sioners of audit, to be nominated by the crown under the 
authority of parliament, has not in any degree impaired the 
powers of the Commons in this respect; for '"^it is competent 
to this House to examine into, and to correct, abuses in the 

• ^ Report (Excheq. and Audit BiU), Evid. 214-228, Com, Pap, 
1866, V. 7; and see Appropriation Accts. 1868-9, Com. Fap. 1870, 
V. 48. 

2 Excheq. and Audit Act of 1866, sec. 32 ; and see First Rep. Com«. 
Pub. Accts. p. V. Com, Pap, 1870, v. 10. 
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expenditure of the civil list revenues, as well as in every other 
branch of the public revenue, whenever it shall appear ex- 
pedient to the wisdom of this House so to do." ^ 

With a view to obtain the co-operation of the House of 
Commons in the important task of economical retrenchment 
and reform, it had been customary for the government from 
time to time to call upon the House to appoint what were 
Finance termed finance committees, with authority to in- 

committees. q^ire into the revenue and expenditure of the 
country m every branch of the public service. The first 
instance of the appointment of such a committee was during 
the administration of Mr. Pitt, in 1786. From this date, 
similar committees, composed of men selected for their talents 
and knowledge of finance, without distinction of party, but 
including some members of the existing ministry,2 were 
appointed about once in every ten years, until 1828, when 
twenty years— to 1848— elapsed without the nomination of 
such a committee, if we except one in 1834, which was con- 
fined to colonial military expenditure.^ 

On February 22, 1848, on the motion of the chancellor 
of the exchequer, two select committees were appointed, one 
on military expenditure, and the other to inquire into the 
expenditure for miscellaneous services. And on February 18, 
1873, a select committee was appointed, on the motion of 
Mr. Gladstone (the prime minister), to inquire into any pos- 
sible reductions in the. expenditure for civil services. 

Such committees, though not professedly secret, being in- 
tended to receive information from government which it would 
not be expedient to divulge to members generally, have been 
usually empowered to conduct their inquiries in secret, and to 
exclude from publicity any evidence which it might be im- 
Beneficiaiif portaut to abstain from disclosing.* And, in con- 
prnpe^Mt?''' ^^^^^^S to the appointment of these committees, 
\ the government have been careful to stipulate that 
their inquiries should be restricted within constitutional limits 
and that, while reporting their opinions in regard to retrench- 
ments m the pubhc expenditure and economical reforms, they 

I ^nT'^^'^'^r' ^'o '^3' P- ^^3 ; Clode, Mil. Forces, chaps, vii. xxiv. 
^ Mtr. ParL 1828, pp. 199, 203. 

* Hajis. D. V. 96, pp. 991, 1056. 

* Peel, in lb. pp. 1007, 1063. 
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should not encroach on the functions of the executive govern- 
ment, who are alone responsible for deciding as to the number 
of men required for the army or navy, or any other branch 
of the public service, in order to maintain due efficiency 
therein.^ 

In the year 1845, as we have already seen, a departmental 
committee of the treasury reported their opinion 
that efficient control over the public expenditure ^SMc °^ 
could only be secured by the examination of the H^^^^^ 
audited accounts by a committee of the House of 
Commons.^ But this recommendation was not carried out; 
and the country is mainly indebted for the introduction of this 
important feature into the political system, of England to the 
timely counsels of the committee on public moneys, who, in 
their report in 1857, advised that the principle of the con- 
current audit, or appropriation check, should be extended to 
all accounts ot public income and expenditure to wiiich it nad 
not yet been applied ; that the whole of the public accounts 
finally audited should be presented to parliament before the 
close of the year succeeding that to which they relate; and 
that these audited accounts should be annually submitted to 
the revision of a committee of the House of Commons.^ 

On February 2, i860, a motion was carried in the House of 
Commons against the government, " that it would be desirable 
to appoint, every year, a select committee to inquire into the 
miscellaneous civil service expenditure of the preceding year ; 
into the payments made out of the consolidated fund; and 
into those on account of the woods, forests, and land revenues." 
But, doubtless through the influence of the government, no 
such committee was nominated. Nevertheless, on March 29 
following, the government consented to the appointment of a 
committee whose powers should be limited to an inquiry into 
"the expenditure for miscellaneous services, and to report 
whether any reduction could be effected therein." This com- 
mittee made a report on July 25, strongly recommending that 
they should be reappointed in the next session. On February 
21, 1861, inquiry was made of ministers in the House of Com- 
mons whether they had taken any steps to give effect to the 

^ Hans. D. v. 96, p. 1073 ; and v. loi, p. 713. 

^ See a7tte^ p. 251. 

* Rep. Com®. Pub. Moneys, p. 6, Com. Pap. 1857, sess. 2, v. 9. 
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recommendations of the committee on public moneys of 1857, 
Consent of ^^^^ ^^^ principle of audit should be applied to the 
government to misccllancous expenditure, and that a committee 
of rpubSr* on the public accounts should be annually ap- 
commk^ pointed, etc. In reply, the chancellor of the 

exchequer stated, that the government were willing 
to accede to the appointment of a committee to review the 
audited accounts from year to year, but that for the present 
year the army and navy expenditure alone could be subjected 
to such scrutiny, as the miscellaneous expenditure had not as 
yet been brought under the system of audit. On April 9 
Committee foUowiug, upon the motiou of the chancellor 
first appointed of the cxchcqucr, a select committee was ap- 
mi86i. pointed for the examination, from year to year, 

of the audited accounts of the public expenditure ; and 
the chancellor intimated his intention of moving that the 
appointment of such a committee should be a standing order. ^ 
On March 31, 1862, this promise was fulfilled by the appoint- 
ment of a standing committee, styled **The committee of 
public accounts," for the examination of the accounts, show- 
ing the appropriation of the sums granted by parliament to 
meet the public expenditure, to consist of nine (increased by 
order of March 28, 1870, to eleven) members, who shall be 
nominated at the commencement of every session, of whom 
five shall be a quorum. On April 3 this was made a standing 
order. 

This committee has been characterized by Mr. Gladstone as 
Use of this "^^^ institution well founded on the principles of 
committee, parfiamcntary government," it being intended " to 
give completeness to our system of parliamentary control over 
the public moneys ;" ^ and as affording to the House of 
Commons, through its investigations, "the best security for 
the due, speedy, and eifectual examining and rendering of the 
public accounts." ^ 

An excellent understanding prevails between the government 
and this committee ; and its proceedings have been invariably 

1 Hans, D, v. 162, pp. 313, 773 ; v; 165, p. 1027. 

2 lb, V. 177, p. 456; V. 217, p. 1227; and see article on Parliament 
and the Public Moneys, Quar, Rev. v. 141, p. 224; Second Rep. Com®. 
Pub. Accts. p. 21, Com, Pap, 1863, v. 7. 

3 Hans. D, v. 165, p. 135 1. 
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characterized by moderation and impartiality. It is customary 
that both the secretary and ex-secretary of the treasury should 
be members of it.^ The former reports to it officially every 
session the steps which have been taken during the past year 
to give effect to its recommendations. If any particular recom- 
mendation proves impracticable or inexpedient, the reasons 
are given why it has not been carried out. It is usual for the 
treasury, in dealing with the recommendations of this com- 
mittee, either to embody their conclusions upon particular 
suggestions in a minute, or to ask the committee to reconsider 
the question.^ 

Great care is taken in the choice of members to compose 
this important committee. It was at first proposed selection of its 
that it should be chosen by the committee of selec- members. 
tion ; but they decHned to undertake the duty, and the com- 
mittee is now nominated by government, in concert with such 
members of the House as are of the greatest weight and 
authority upon financial questions.^ This is in conformity 
with the practice which formerly prevailed in the appointment 
of finance committees.'^ The same gentlemen are usually re- 
appointed on the committee every session j and hitherto the 
government have successfully resisted all attempts to alter its 
composition.^ The chairman is invariably an unofficial 
member of the House, but not invariably a supporter of the 
government. 

The committee on public accounts is of immense utility in 
bringing the entire revenue and expenditure of the country 
under the control of the House of Commons, in pointing out 
abuses in the management of the public finances, and in sug- 
gesting remedies; and furthermore, in investigating and report- 
ing to the House their opinion upon disputed points of account 
between the treasury and any department or functionary 
entrusted with the collection or expenditure of public 
moneys.^ 

^ Hans. D, v. 192, pp. 118, 134. 

2 First Rep. Com«. Accts. Evid. 982, Com. Pap, 1870, v. 10. 

3 Hans, D, v. 165, p. 1350. 

* Mir, of Pari 1828, pp. 199, 203. 

* Hans. D. v. 166, pp. 330, 528; v. 169, p. 715. 

* Mr. Disraeli, lb. v. 221, p. 621. 
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Aberdeen, Lord, his administra- 
tion, i. 99, 100; resignation, of, 

115 

Account, votes on, ii. 211 

Accounts. See Public accounts 

Acquisition of territory by the 
crown, consent of parliament not 
necessary to, i. 137 

Act of settlement, i. 55, 56, 77, 
231 

of uniformity, obligations of, 

i. 152-154 

Ad interim advances of money, ii. 
217 

Addington, Mr., his administration, 
i. 120 

Address in answer to the Queen's 
speech, passing the, ii. 58 ; pro- 
posed amendments, 59; what 
business may be initiated before 
it is passed. See also Speech from 
the throne 

Administration (the) in parhament. 
See Ministers, Ministry 

Administrations. See Aberdeen, 
Addington, Bute, Canning, Derby, 
Disraeli, Gladstone, Grenville, 
Grey, Liverpool, Melbourne, 
North, Palmerston, Peel, Perceval, 
Pitt, Rockingham, Russell, Shel- 
bume, Wellington 

Administrative audit, ii. 263 

Admiralty, practice in regard to 
surplus supplies to the, ii. 252 

Advances of public money, ii. 197 

Advice to the sovereign carries re- 
sponsibility with it, i. 61 
VOL. II. 



Afghanistan papers, debate on, i. 
129 

Albert (Prince Consort) appointed 
the Queen's private secretary, i. 
100 ] his character and public 
conduct, loi ; question as to his 
precedence, 192 

Ambassadors and envoys, ofEce of, 
i. 131 ; not to be controlled by 
parliament, 13 ij 

Amendments to the address. See 
Speech from the throne 

American political system. See 
United States 

war, how brought to a close, 

i. 126 

Anglo-Saxon polity, i. 10-15 

Anne, Queen, i. 58, 87 ; her several 
ministries, 237, 238, 250, 251, 
254-256 

, statute of, regarding repre- 
sentation, i. 245 ; exclusion of 
officials from House by statute of, 
ii. 36 

Annual charges, ii. 203 

Anson, Sir W., i. 18 

Answers to questions, ii. 90, 91 

Appointments to office, i. 167 ; in 
the church, 167 ; in the army and 
navy, 167, 168. See Patronage, 
Public officers 

Appropriation, procedure to give 
effect to, ii. 240 

Act, how framed and passed, 

ii. 217, 229-231 ; clause in the 
Bill of Supply, 231*; bill, proce- 
dure upon, 231-234; presenta- 
tion of, 233 ; prorogation of 
parliament before passing an, 234 
T 
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Appropriation audit, its origin and 
operation, ii. 251-254; manner 
of conducting, 266 ; its applica- 
tion to all parliamentary grants, 
241 

Archbishops of Canterbury and 
York as privy councillors, i. 34, 
41 

Aristocratic element in House of 
Commons, i. 3-5 

Army (and navy), appointments, 
promotions, and dismissals in, i. 
154, 164, 167, 168 

, parliamentary control over, i. 

56, 64, 161-164 

pensions to widows and 

orphans, i. 177 

, prerogative concerning, i. i54~ 

164; Discipline and Regulation 
Act, 154; ministerial explanations 
in exercise of prerogative con- 
cerning, I 61-164 

, standing, origin of, i. i55j 

, surplus grants for, used to 

make good deficiencies, ii. 252, 
256 

Arrow, affair of the, i. 127 

Attorney-General, formerly ex- 
cluded from House of Commons, 
i. 236,237 

Audit, application of system of, to 
public accounts, ii. 261-267 ; 
origin of, 261 ; administrative, 
263 ; appropriation, nature of, 
265-267 ; naval and military 
accounts, 253-255 -, first complete 
system of, 265 

, Board of, dependent on 

treasury, ii. 262 ; is a board of 
verification, 262, 263 

of&ce, enlarged functions of, 

ii. 263 

department, 11. 236-247 

Australia, procedure for removal of 
judges in, i. 199, 20b 



Balance of powers under prero- 
gative government, i. 3 



Balances, unexpended, surrender of, 

ii. 212, 260 
Barons forced to recognize the rights 

of the burgesses, i. 25 
Bedchamber question, i. 95-97 
Berkeley peerage case, i. 124 
Bill of Rights, i. 45» 53, 5^, i54, i55 
Bills, deficiency, ii. 1242 

-, in which House they should be 

initiated, i. 6 ; introduction of, 
ii. 60-71 ; on government ques- 
tions, brought in by private mem- 
bers, 63, 64; House should not 
be divided on leave to introduce 
government, 67 ; ministers ex- 
pected to originate important, 68 ; 
fate of important, when intro- 
duced by private members, 64; 
introduced by the opposition, 65 ; 
government, based on general 
resolutions, 66; proceeding by 
resolution instead of by, 67 ; 
private, 67-71 ; unofficial attitude 
of ministers towards, 6^. See 
also Crown, Ministers, Private 
bills 
Bishops. See Church of England 
Boards. See Commissions 
Bolingbroke's ministry, i. 255-257 
Boroughs (nomination), in the hands 

of peers, etc., i. 66, 67 
Bribery, deep-seated evil of, i. 267, 

268 
British subject, rights of, i. 133, 140 
"Broad-bottom" administration, 

why so called, i. 270 
Brougham, Lord, on the appoint- 
ment of ministers by the crown, 
i. 108; William IV. and, 114; 
resolutions on prerogative of 
mercy, 208, 209 
Budget, amended or rejected by the 
House of Commons, ii. 224 ; by 
the House of Lords, 226, 227 ; 
introduction of the, 218, 219; 
questions upon the, 218 ; measures 
considered in the, 219 ; the whole 
resolutions included in one Bill, 
228 ; final statement of estimated 
revenue and expenditure, 233; 
ministers charged with submitting 
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the, ii. no ; proposed by a secre- 
tary to the treasury, 1 10 

Business, conduct of, by ministers, 
ii. 71-77 

Bute administration, i. 61, 271-273 



"Cabal," origin of term, i. 228 
Cabinet : made responsible to Par- 
lianient, i. 53 ; not to withhold 
advice, and co-operation amongst, 
ii. 77-79 ; its origin, organization, 
and functions, 219-286 ; when first 
mentioned in history, 223 ; un- 
popularity of, at first, 224; re- 
constituted in 1660, 225 ; the 
*' Cabal," 228; meetings of, 
under Charles II., 230; their 
unpopularity, 230 ; subsequent 
condition of, 231 ; first organized 
under William III., 240-242, 
248-250 ; principles of unanimity 
in, 253 ; discords in, time of 
Queen Anne, 254; Coup d^itat, 
at meeting of, on June 30, 17 14, 
255? 256 ; constructed on basis of 
political union, 257, 258 ; ii. 77 ; 
simultaneous changes of its mem- 
bers, i. 259 ; internalcondition of, 
during reign of Geo. III., 261 ; 
former custom of the sovereign to 
preside at, 261 ; interior council 
of the, 263; ii. 5; history of its 
transition state, 264 ; appointed 
by the crown, 230; the crown 
chooses the premier, who re- 
commends his colleagues, 280; 
stipulations and conditions be- 
tween sovereign and candidates 
for, 281 ; its numbers variable, 
282, 283 ; of whom composed, 
. 283, 284 ; seat in, without office, 
284-286 ; persons who are in- 
eligible for, 286 ; the council is 
unknown to the law, ii. 1-3 ; a 
^ deliberate body, 3 ; functions of, 
with relations to crown and execu- 
tive government, ii. 3 ; meetings 
of, 4 ; relations of prime minister 
with, 5, 6 ; questions disposed of 



at, 6, 7; committees of, 6; its 
position in deciding questions 
between ministers and depart- 
ments, 7? 8; deliberations secret, 
8 ; notes of proceedings taken, 
not to be made public, 9; how 
its [decisions are enforced, 9 ; 
ministerial memorandums, 10 ; 
other ministers sometimes invited 
to attend meetings of, 1 1 ; disso- 
lutions of the, 12, 22 ; commu- 
nications between the crown and 
the, 12, 14 ; decisions of, to be 
submitted for royal approval, 13 ; 
case of neglect of this rule, 14 «. ; 
what matters require previous 
sanction of crown, 14 ; minutes 
of, sent to sovereign, 14, 1 5 ; con- 
clusions of, 15 ; decision of crown 
upon advice of, 15; dissensions 
in, 21-24 > attendance at, to cease 
on retirement from office, 21, 22 ; 
proportion of ministers of the, in 
each House, 28-32 ; who ought 
to be in the Commons, 30, 31 ; 
advantages of a seat in the Lords, 
32. See also Ministers, Privy 
council 

Cabinet dinners, i. 262 

boxes, ii. 16 ; surrender of 

keys of, on resignation of office, 
23 

Canada, law in, ii. 44, 45 

Canning, Mr., his administration, 
i. 84, III, 115 

Canterbury, Archbishop of, i. 287 

Canton, affair of the Arrow at, i. 
127 

Capital sentence, remission of, i. 
205-210 

Caroline, Queen, case of, i. 68-71 

Cash account of the paymaster- 
general, ii. 246 

Catholic question, i. 65 

Censure, votes of, ii. 120, 121 

Cession of territory by the crown, 
i. 136, 137 

Chambers, both originally sat to- 
gether, i. 24 

Chancellor, Lord High, resignation 
of office, ii. 23 



Hosted by Google 



276 



INDEX. 



Chaplains to House of CommonSj 

i. 185, 186 
Charges, annual, ii. 203 
Charles I. , execution of, i. 48 ; and 
the House of Commons, rela- 
tions between, 239 
Charters, prerogative in granting, 
i. 215-218; to universities, 216, 
217 
Chatham, Earl of. See Pitt, W. 
Checks and balances in government, 

a paper on futility of, i, 4, 5 
Chiltern Hundreds, ii. 47, 48 
Chinese question in 1857, i. 127 
Church of England, its legal posi- 
tion in England, i. 143 ; in the 
Colonies, 146-148 ; in Canada, 
151 ; in New Zealand, 152; in 
foreign countries, 152-154; con- 
trolled by Act of Uniformity, 153 
Church Estates Commission, ii. 38 
Civil contingencies, ii. 244, 245 

". list, i. 124, 180 

Service, principles of per- 
manence in, i. 166 ;. nominations, 
169; promotions, 169; com- 
petitive examinations, 169, 170; 
appointments, 169 ; must not 
engage in politics, 172, 173 ; 
fidelity in, 172; power of dis- 
missal from, 1 7 1- 173 ; pensions, 
178-180; expenditure, 181-187 ; 
regulations of salaries, 174-180, 
183-185 ; estimates, 207. See 
also Public officers 
Clerks in public offices. See Public 

officers 
Coalition (the) ministry (1783), i. 62 

, objection to, i. 270, 275 

Cockburn, Chief Justice, charge in 
case of Nelson and Brand, i. 157, 

158 

Colenso controversy, i. 148, 149 
Colleges. See Universities 
Colonial bishops, i. 148, 149, 152 
Church, position of the, i. 146- 

148 
judges, i. 199-203. See also 

Judges 
Colonies, Church of England in, i. 

146-152 



Commander-in-chief, formerly asso- 
ciated with seat in cabinet, i. 287 
Commissions : of inquiry, ii. 92, 93 ; 
the issue and control of royal, 
statutory and departmental, 92- 
103 ; their scope and powers, 
95 ; appointment of, 96 ; choice 
of members of, 97-99 ; compen- 
sation to, 99 ; compulsory powers 
of, 99 ; extraordinary powers of, 
100; internal proceedings of, 
100 ; expenses of, loi, 102 ; 
secretary of, loi ; in relation to 
parliament, 102, 103 
Committee of Supply, appointment 

of, proceedings in, ii. 208 
— — , select, on public questions, ii. 

155-157. See also Supply 
Commons, House of, relations be- 
tween House of Lords and, i. 5 ; 
position of the, 8 ; decides the 
fate of ministries, 8 ; rising power 
of the, 26 ; when its power was 
fully attained, 28 ; early efforts 
to check the privy council, 29 ; 
advise increase of the council, 32 ; 
right to express opinion on choice 
of ministers by the sovereign, 109 ; 
right to advise the crown, ii. 152 ; 
defects of, 153 ; encroachments 
of, 154; cannot lay restrictions on 
exercise of royal prerogative, 155 ; 
does not vote money unless re- 
quired by the crown, 187 ; and 
only on application of the crown, 
192 ; resolutions or address in 
favour of particular expenditure, 
192 ; law of eligibility for, 35 
Commune conciliufn regni, i. 17, 21 
Competitive examination, system 

of, i. 169, 170 
Consolidated fund, ii. 200, 203 
Consort, Prince. See Albert 
Constitution, contrast between 
theory and practice of the, i. 4 ; 
growth of, 52 ; harmonious work- 
ing of monarchical, aristocratic, 
and democratic elements in, ii. 

Constitutional government, growth 
of, i. 52, 53 ; review of the history 
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of, from Norman Conquest to 
William of Orange J 16-53 > epoch 
of, 1782, 60-62 

Contracts, entered into by public 
departments, ii. 179-182 ; control 
of, by parliament, 179, 180 ; 
standing order concerning, 179; 
that require approval of House 
of Commons, 181, 182 

Control over revenue, ii. 235-247 

Convocation of bishops and clergy, 
i. 145, 146 

Corn laws, Sir R. Peel and, ii. 65 

Cornwall, Duchy of, 124 

Coronation oath, i. 77. See also 
Sovereign 

Corporations, power to create, i. 
216, 218 ; private, 218 ; ii. 161 ; 
power of parliament to dissolve, 
218 

Correspondence, private and confi- 
dential, publication of, i. 130 

Council of state (1648-53), i. 48, 49 

Councillors, had power to arrest 
during period of "government 
by councils," i. 44 

Councils, government by, i. 39 

County families, influence of, i. 5. 
See also Governing families 

Courts of law, origin of, i. 20 

Credit, votes of, ii. 211 

" Cries " at the hustings, ii. 129 

Crimean war, i. 214 

Cromwell, his government, i. 50, 51, 
224 

Crown, the : powers to be exer- 
cised through ministers, i. 2 ; and 
the House of Commons, obsolete 
prerogatives of, 4 ; and House of 
Lords, ancient rights though 
dormant not disallowed, 5 ; ad- 
visers of the, 17; its acts to be 
authenticated by ministers, 38; 
powers of, under Henry VIII., 
40-42 ; waning authority of the, 
74 ; succession to the, 77 ; dis- 
tinction between lands granted 
by state and private property of 
the, 124 ;^. ; and foreign powers, 
intercourse between, 127, 128 ; 
doubtful if territory may be ceded 
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by the, without consent of parlia- 
ment, 136 ; and the issue of orders 
in council, ii. 165 ; may not add 
to, alter, or dispense with any 
law, 166, 167 ; patronage, i. 169, 
170; absolute power of, to dis- 
miss public servants, 171, 173 ; 
relinquishment of any part of its 
dominions, 137; acquisition of 
new territory, 137; communication 
of, with the cabinet, ii. 12, 13 ; 
rights of access to, 13. See also 
Sovereign, Ministers, Parliament, 
Prerogative 
Curia Regis, i, 18-20 



Debates, prejudicial, should not be 
allowed, ii. 158 ; importance of 
full, and free discussion, 64 

Debts, due to the crown, how re- 
mitted,, ii. 197 

Decorations, rule for foreign, i. 211 

Defeat of ministers. See Ministers 

Deficiency Bills, ii. 242 

Departments, government by, i. 
264, 276; ii. 102; regulations, 
170. See also Parliament, Public 
officers 

Derby, Lord, his administration, 

Despatches, drafts of, i. 130 ; eti- 
quette concerning, 130; papers, 
etc., submitted to the sovereign, 
ii. 16, 17 ; not to be quoted un- 
less made public, 92 ; premature 
communication of, 158-160 

Differences between ministers or 
public departments, how settled, 
ii. 7; injurious effects of, 8; dis- 
sensions in the cabinet, 21 

Diocesan s)niods in England, i. 145 ; 
in the colonies, 150 

Discussion, advantages of free, ii. 
64 

Disraeli, Right Hon. B., and war 
with Russia, 1854, i. 127 

Dissolution, ii. 125-129; threats of, 
unconstitutional, 125 ; not neces- 
sary previous to legislation upon 
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organic changes, 127 ; interference 
of parliament with a, 128, 129. 
See also Ministers 
Duty, new rates of, ii. 222; how 
levied, 222 ; on spirits, 222 ; on 
foreign commodities, 222, 223. 
See also Taxation 

E 

East India. See India 

Ecclesiastical, prerogative in mat- 
ters, i. 167 

Edmunds, Mr. L., case of, i. 184 n. 

Elizabeth, Queen, government of, 
and her parliament, i. 44 

Endowments, parliament the su- 
preme trustee of, ii. 172 

Engledue, Lieut., case of, i. 163 

Episcopal Church in Canada, i. 151 

Established Church. See Church 
of England 

Estimates, presentation of, ii. 204- 
207 ; supplementary, 205, 206 ; 
civil service, 207, 210. ^(?^ Sup- 
ply, Votes 

Excesses of expenditure over grants, 
how provided for : army and 
navy services, ii, 260 ; civil ser- 
vices, 260 

Exchequer, gross receipts to be 
paid into the, ii. 20; control, 
236, 247 ; functions of the, 236 ; 
united with the audit office, 237, 
238 ; powers of the, 237 ; receipt 
of money by, 239 ; irregularities 
caused by neglect of control, 239 ; 
custody of money, 239 ; issue of 
money by the, 239 ; grants of 
credit on the, 240; controls the 
issue but not expenditure of 
money, 242 

Exchequer and audit department, 
ii. 236-247 

Executive authority, abuse of, ii. 
164 ; limits to, 164, See Minis- 
ters 

legislation, control of, by 

parliament, ii. 170, 171. See also 
Ministerial, Ministers 

Ex-ministers. See Responsibility 



of ex-ministers ; Chancellor, Lord 
High 

Expenditure : resolution or address 
of House in favour of special 
grant of, ii. 192 ; must originate 
in committee of supply, 192 ; 
motions for reduction of, 206 ; 
precedents, 206; unauthorized, 
difficulties of sometimes control- 
ling, 235 ; remedy against, 243 ; 
unforeseen, 244 ; funds from 
which they are defrayed, 244 ; 
extra, requires treasury sanction, 
253 ; excess of, attention of par- 
liament should be directed to, 
267. See also Revenue 

Explanations by ministers, ii. n6- 

Extra receipts, ii. 246, 249 
Eyre, Governor, case of, ii. 116 



Fees. See Extra receipts 

Finance accounts, ii. 266 

committees, ii. 268-271 

Financial measures, time allowed 
to consider, ii. 221 ; contracts 
and loans, 224; operations of 
government, modified by parlia- 
ment, precedents of, 224, 225. 
See also Budget, Supply 

Foreign afiairs, opinions expressed 
in parliament on, i. 140 

decorations, permission re- 
quired to accept, i. 211 

policy, parliament should be 

informed of, i. 128 ; advantages 
of this, 128; objections of, to its 
publicity on part of foreign 
governments, 128 ; controlled by 
parliament, 129 

powers, and the crown, inter- 
course between, i. 128 ; preroga- 
tive in relation to, 125 ; inter- 
ference in domestic concerns of, 
137, 138 ; discussions in parlia- 
ment thereon, 140; etiquette 
observed towards foreign princes, 
130, 131. See also Negotia- 
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tions, Parliament, Treaties, 

Foreign office 
Foreign secretary, the, i. 290 
Fox and Grenville ministry, i. 64 
Franchise. See Reform 
Freeman, Mr., article on origin of 

representation, i. 10, 12 
Funds, deficiency of, ii. 242 



General warrants, legality of, ii. 183 
George I., as a sovereign, i. 88 
II., as a sovereign, i. 89 

III., his character and con- 
duct, i. 59, 79, 80, 90792 ; his 
personal influence, 65 ; his friends 
as advisers, 59; they formed a 
distinct party, 60 ; shaped his 
own policy, 62-64 '9 quarrel with 
his ministers, 65 ; death of, ^^.^ 
68 

IV., character of, i. 67, 68, 92 ; 

and Queen Caroline, 68-71 

Gifts or loans to crown or depart- 
ment of state illegal without con- 
sent of parliament, ii. 197 

Gladstone, Right Hon. W. E., ad- 
ministration of, i. 123 

Governing families, their influence, 
i. 5, 66, »SV^ a/j-^ Whig families 

Government, parliamentary, de- 
fined, i. I ; by prerogative, effect 
of, 2, 3 ; importance of a strong, 
7 ; by councils, when ended, 44 ; 
by departments, 264, 276 

bills, based on general resolu- 
tions, ii. 66 

measures, ii. 61-71 

orders, ii. 74, 75 

stores, parliamentary control 

over, ii. 198 ; not permitted to 
give away stores, 198. See also 
Departments, Parliament, Prero- 
gative, Sovereign 

Grafton administration, i. 273, 274 

Grand Remonstrance, i. 47, 48 

Grant, resolutions and address for a 

special, ii. 188-192 % the House 

may increase a special, 193 ; a 

permanent, 203 



Granville, Lord, i. 113 «. 

Great Council, under the Norman 
kings, i. 17, 21 ; revival of, by 
Charles I., 47 

seal. See Seal 

Grenville administrations, i. 64, 95, 
111,116, 257, 258,262, 273 

Grey, second earl, his administra- 
tion, i. 95 

, third earl, i. 11 1, 114, 170, 

173 ; his suggestions on parlia- 
mentary reform, 6, 8 ; ii. 43, 44 

H 

Hampden, case of Rex v, Hamp- 
den, ii. 165 

Hanoverian djniasty, i. 57, 58 

Hardwicke, Lord, refused to affix 
great seal to treaties when re- 
quired by George III. to do so, 
i. 89 

Herries, Mr., i. ill, 114 

Home office, and criminal cases, 
ii. 205-207 

secretary, ofHce of the, ii. 

no 

Honours, prerogative in granting, 
i. 210-214; not necessarily at 
instigation of ministers, 210 ; pro- 
ceedings in parliament in relation 
to, 211 

House of Commons ; its present 
position and power, i. 26-28 ; 
when separated from the Lords, 
22 ; its state after the revolution, 
231 ; sanctions transfers of surplus 
grants for military and naval ex- 
penditure, ii. 258 ; duty of the, 
to see to adjustment of public 
accounts, 267. See also Com- 
mons, Judges, Leader, Lords, 
Ministers, Parliament, Reform 

Household (royal), appointment of 
members of, i. 94, 95 



Impeachment of ministers, i. 89 
Inclosure commissioners, powers of, 
ii. 171, 172 
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India, council of state, its members 
excluded from parliament, ii. 39 

Inner or interior council in the 
cabinet, i. 263 

Intervention and non-intervention 
in foreign affairs by the British 
government, i. 137. See also 
Foreign policy 

Ionian Islands, cession of, i, 136 



Judges, ought not to be in the 
cabinet, i. 286 ; that may, and 
those that may not sit in parlia- 
ment, 235, 286 ; supervision over, 
in parliament, 189, 193 ; how ap- 
pointed, 168 ; method of proce- 
dure against, 189, 190; conduct 
of, not to be lightly impugned, 
196 

, colonial, how appointed and 

how removed, i. 199-203 ; juris- 
diction of the privy council over, 
200, 201, 203 ; removable on ad- 
dress from the Canadian parlia- 
ment, 202 ; their suspension from 
office, when allowable, 201, 202 ; 
communications with government, 
how conducted, 201 ; procedure 
upon address for removal, 200, 
202 

Judicial appointments, how con- 
ferred, i. 168 

— committee of the privy coun- 
cil. See Privy council 

Judiciary, matters concerning the, i. 
188, 203 

Juncto, the, i. 223 

Justice, administration of, i. 188- 
203 ', erroneous convictions, 196 

K 

King (Anglo-Saxon), office of the, 
i. 13-15 ; (Norman), election of 
the, 16; councils of, 17, 20-22; 
Henry II. and his council, 22 

" King can do no wrong," i. 2 

, relations between the sove- 
reign and his ministers, case of, as 



early as 131 6, i. 31 ; secretary of 
the, 42 ; vote in 1649 to abolish 
the office of, 48 

King's Council, regulated by par- 
liament, i. 32 ; restrained by the 
Commons, 32, 38 ; development 
of, 34; business before, 37, 38; 
complaints against, 39 

** King's friends," party of the, i. 
60 

household, removals from, on 

petition of the House of Com- 
mons, i. 33. See also Crown, 
Royal functions. Sovereign 

Knighton, Sir Wm., i. 99 



Ladies of the Bedchamber, i. 95- 

97 
Lafayette, General, case of, i. 138 
Lamb. See Melbourne, Lord 
Lancaster, Duchy of, i. 124 
, Earl of, his constitutional de- 
mands, i. 31 
Landed interest, representation of, 

i. 5 

Lansdowne, Lord, i. iii, 115 

Law courts, when established, i. 20 

Leader of the government, in the 
Lords, ii. 105 ; in the Commons, 
his duties, 72, 106-109 

of the opposition, ii. 83 

Legislative (early), assemblies, i. 24 ; 
measures between both Houses, 
143 ; facility of, 143-149 ; busi- 
ness, ii. 75 

Letters from sovereign princes, eti- 
quette concerning, i. 130, 131 

Liverpool, Lord, his administra- 
tions, i. 70,71, 99, 115^ 

Loans, to foreign powers, i. 138 n, ; 
or gifts, not permitted to crown or 
public departments without con- 
sent of parliament, ii. 197 ; par- 
liamentary control of, 1 97 j trans- 
actions, 221 ; financial contracts, 
224 

Lords of the Treasury. See Treasury. 

Lords, House of, relations with 
House of Commons, i. 5, 6 ; 
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seldom initiates legislation, 6 ; 
important services of, 6 ; should 
not give persistent opposition to 
House of Commons, 6, 7 ; reasons 
why it should have confidence of 
the nation, 7 ; does not decide 
the fate of ministers, 8 ; sugges- 
tions from private members on 
money bills, ii. 191 ; presence of 
ministers therein under preroga- 
tive government, i. 233. See also 
Budget, Parliament, Peers 



M 

M*Mahon, Colonel, private secre- 
tary to George IV., i. 98, 99 

Magna Carta, i, 22, 24 

Mail and telegraph contracts, ii. 
180. See Contracts 

Martial law, i. 157-16 1 

Melbourne, Lord, his administra- 
tions, i. 72-75, 93-96, 121 ; acted 
as Queen's private secretary, 100 

Melville, Lord, impeachment of, 
i. 220 

Members of Parliament, resolution, 
in supply, that they shall be in- 
eligible to receive any remunera- 
tion from sources of revenue, i. 
243 ; vacate seats by accepting 
office, 245 

, (private) introduction of bills 

by. See Bills 

, objections to their receiving 

pay for services in Parliament, 
i. 25 

Mercy, exercise of prerogative of, 
i. 203-210; strictly confined to 
criminal offences, 204 

Military law, i. 156, 157 

Militia, a constitutional force, i. 
160 ; dismissal of officers of, 162. 
See also Army 

Mill, Mr. J. S., advice to House of 
Commons, ii. 136, 137 

Ministerial lead in both Houses, 
ii. 71 

Ministerial dissensions, i. 270 

— explanations, ii. 11 6-1 19 



Ministerial offices, readjustment of, 
ii. 20 ; exchange of, 20 ; resigna- 
tions, 22; dismissals, 23 

responsibility, origin, early 

indications, progress and extent 
of, i= 251, 253; ii. 25, 26, 77, 
etc.; theory of, i. 72 ; for the past 
conduct of particular ministers, 
160; ii. 116; in control of the 
army and navy, i. 160 

statements, ii. 92 

Ministers, early recognition of their 
constitutional relation to the 
crown, i. 31, 46 ; under the Tudor 
monarchs, 237 ; under Queen 
Mary, 237 ; under Edward VI., 
Queen Elizabeth, and James I., 
238;; scheme to introduce into 
House in 1679, 239; first success- 
fully introduced by WilHam III., 
240, 248, 249 ; first positive decla- 
ration of their responsibility, 251, 

, their appointment and dis- 
missal by the crown, i. 72, no, 
112 

, entitled to a fair trial from 

parliament, i. no 

originally sat in parliament 

without responsibility, i. 242 ; 
necessity of their presence in par- 
liament, ii. 27 

•, their lack of political unity 

at first, i. 253, 254 ; their political 
agreement and mutual responsi- 
bility now deemed essential, 259 ; 
internal dissensions between, ii. 
21 

, resignation of, because of 

charges or complaints against 
them, ii. 1 1 3-1 16 

retaining office under new 

administrations, ii. 21 

, stipulations or pledges wdth 

the sovereign or parliament, how 
far justifiable, i. 281 ; not to 
withhold advice from the crown, 
282, 284 

, their salaries and allowances, 

i. 174-185, 287, 288; official 
residences, 289 ; pensions, 290 
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Ministers, readjustment of minis- 
terial offices, ii. 20; accepting 
office must be re-elected, 35 ; pro- 
posed repeal of this law, 40 ; ex- 
change of offices not to vacate 
seat in parliament, 41 ; Canadian 
law on this point, 44, 45 

should sit in both Houses to 

represent every public depart- 
ment, ii. 28 ; proportion of, ap- 
propriate to each House, 28; 
who should sit in the House of 
Commons, 30, 31; representation 
by under-secretaries, 32 

to initiate all important public 

bills and control legislation, ii. 
61 ; effect of alterations made in 
parliament to government bills, 
6s ; should be able to carry their 
measures through parliament, 66 ; 
and to originate suitable measures 
without the help of parliament, 
66, 6y ; position of, towards 
private bills, 67 ; should have 
the control of all business in par- 
liament, 71 ; must co-operate 
together in parliament, 77, 78 ; 
are the special guardians of the 
privileges of parliament, 71, 105 ; 
their defeat on bills, etc, in par- 
liament, 122, 123; on financial 
questions, 124 

, their executive acts, how far 

controllable by parliament, ii. 
I53» 154; procedure upon an 
excess or abuse of executive 
authority, 164 ; illegal or oppres- 
sive acts of particular, 182 ; par- 
ticular ministers complained of, 
or censured by parliament, 113- 
137. 

, impeachment of, i. 89 ; ii. 115 

, immunity of, in courts of law, 

ii. 182-185 

— jy-, etiquette of new, towards old, 
ii. 134; complaints against ex- 
ministers, 134, 135; how far 
bound to give effisct to intentions 
of their predecessors in office, 
}33> 134- ^S"-?^^/^^ Administration 
in parliament, Ministry, Minis- 



terial responsibility, Bills, Cabinet, 
Prime minister, Privy councillors, 
Questions, Sovereign 
Ministry, evils of a weak, i. 8 ; of 
" all the talents," 64 ; dismissal 
of, explanations to the House, 73 ; 
in accepting office, become respon- 
sible for dismissal of preceding 
ministry, 112; formation of a new, 
113; proceedings on resignation 
of, ii. 130, 131 ; appointments to 
office by outgoing, 131 ; interval 
between resignation and appoint- 
ment of successors, 132; inter- 
views between old and new, 133 ; 
custody of official documents by, 

133 

■ , cases of retirement from, on 

disagreement of policy, ii. 19-23. 
See Ministers, Privy council, 
Cabinet council 

Minutes of council, rightful limits 
of, ii. 1.69 

Mixed commissions, ii. loi 

Monarchical and aristocratic ele- 
ments, rights of, to representation 
in the Commons, i. 3-5 

Money, only to be applied to 
services sanctioned by parliament, 
ii. 241 ; voted by parliament for 
one purpose not to be expended 
on another, 243 

bills, the various kinds of, 

ii. 231 ; speech of the speaker on 
presenting, 234 

, resolutions or address of 

House in favour of particular 
grants, ii. 188-192 ; House may 
increase a special grant, 193 ; ad- 
vances of public, 198 ; ad interim 
advances, 217. See also Public 
moneys. Supply 

Montfort, Simon de, i. 23 

Motions. See Resolutions 

Mutiny Act, i. 154, 155 

N 
National Council, attempt of, to 

select officers of state, i. 29, 30 
National debt, ii. 203 
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Navy and army, prerogative relating 
to, i. 167, 168, 154-164; naval 
accounts, ii. 258 

Negotiations with foreign powers, 
when communicated to parlia- 
ment, i. 129, 136 

Nelson and Brand, Chief Justice 
Cockburn's charge in case of, i. 

157, 158 
Newcastle ministry, i. 115, 271, 

272 
New Zealand, Anglican church in, 

i. 152 
Nicholas, Sir Harry, and , the privy 

council, i. 31, 32, 40 
Norman Conquest, effects of the, 

i. 15,. 16 ;, polity then established, 

16-20 
North, Lord, his administration, i. 

260, 274, 275; his idea of the 

kingly office, 277 
Notice of intended questions to 

ministers in the Commons, ii. 

86 ; when required in the Lords, 

91 



Oaths of privy councillors, ii. 221 

Officers of army and navy, control 
of the crown over, i. 163 

Offices, appointment, i. 1 65-1.73 ; 
judicial, 168 ; prior to 1688 
members did not vacate their 
seats in accepting, 234, 235 

Officials, public, i. 165-187 ; po- 
litical and non-political, 166; 
parliamentary, 169 ; subordina- 
tion of, to a political head, 170 ; 
crown has absolute power to dis- 
miss, 171 ; must not engage in 
politics, 171, 173 ; jSdelity in, 
172; despatch prohibiting offen- 
sive letters to press, 172 ??. ; resi- 
dences for ministers, 289, 290 

Official papers. See Officers,. Civil 
service 

Open questions, ii. 77-79 

Opinions, verbal, expressed in de- 
bate or asked for, ii. 88 

Opposition, its functions,, ii. 81,. 82 ; 



leader of the, 83 ; in relation to 
the government, 83 ; communi- 
cations between the, and the 
government, i. 222, ii. 76, 84 ; its 
duty on succeeding to office, 133 

Opposition, members of the, ap- 
pointed to offices, ii. 97 

Orders in council, proper limits of, 
ii. 165-169 ; illegality of, issued 
by the Stuart sovereigns, ii. 165 ; 
when they require the sanction 
of parliament, ii. 168 

and minutes of council and 

departmental regulations under 
control of parliament, ii. 169, 
170 

Ordinary council, ii. 17, 18 



Palmer, Mr., case of, i, 209 

Palmer v. Hutchinson, i. 495 n. 

Palmer, Sir R., i. 136, 137 

Palmerston, Lord, his administra- 
tions, i. 8, 9, 113, 132, 139; 
his infringement of official etir 
quette, ii. 18, 19; his dismissal 
from office, 19 

Paper duties, ii. 227, 228 

Papers, when communicated to 
parliament and when refused, ii. 
159-163 ; cost of furnishing, to 
parliament, 160 ; concerning pri- 
vate affairs, 160; parliamentary 
reason must be given for order- 
ing official, 162 ; not to be quoted 
unless in possession of House, 
162 

Pardon, prerogative of, i. 206 ; pre- 
cedents of proceeding in parlia- 
ment on pardoning offenders, 
205-210 

Parliament, its origin, i. 22, 23 ; 
functions of, 27 ; advises the 
crown oil formation of a ministry, 
109; may advise the crown in 
any matter, ii.. 150 ; and inquire 
into all administrative acts, 152 ; 
should sustain the crown in a 
foreign war,, 127 ; what consti- 
tutes parliament, 138 
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Parliament, its constitutional rela- 
tions to the crown, i. 142 ; may 
regulate the succession to the 
crown, 56 

, proceedings in, during absence 

of ministers, ii. 130, 132 

should not legislate on matters 

proper for negotiation, i. 136; 
interference by, in details of go- 
vernment, ii. 143-149 ; informa- 
tion given to, or withheld from, 
157, 158 

, assembling and opening of, 

ii. 139 

" — -, dissolution of. See Dissolu- 
tion of parliament 

Houses of, salaries and con- 
tingent expenses of officers and 
servants, i. 174 

may not communicate directly 

with foreign powers, i. 131, 132 ; 
or with other legislative bodies, 
132 ; jurisdiction'over private cor- 
porations, ii. 161; control of, over 
minutes of council and depart- 
mental regulations, 169, 170; 
supreme trustee of endowments, 
172; control of, over army and 
navy, 156-164; 'functions of, 
over courts of justice, i. 189 ; 
votes of thanks by, 213, 214; 
power to dissolve corporations, 
218; address -of, for contingent 
expenses, 182 ; salaries of em- 
ployes in both Houses, 183. See 
also House of Commons ; Lords, 
House of ; Votes of thanks 

Parliamentary government, defined, 
i. I ; its defects and dangers, 2-9 ; 
limits of control, ii. 155 ; pro- 
ceedings between the two Houses, 
ii. 143 ; facility of, ii. 144-150 

Partition treaties, case of the, i. .i;4, 
56,88 

Patronage, abuse of, i. 165 ; how 
dispensed, 167 ; extent of, in 
Great Britain, 169, 170 

Paymaster-general, cash account of, 
ii. 246 

Payment of members of parliament, 
i. 25, 26 n. 



Peace, right of making, and de- 
claring war, i. 125-128 ; how far 
subject to parliament, 126 

Peel, Sir R., his administrations, i. 
73-75, 93-96, 97, 131, 139, 215 ; 
and abrogation of the corn laws, 
ii. 65 

, General, i. 160 

Peerages, creation of, i. 212 

, life peerages, i. 212. See also 

Lords 

Peers, indifference to legislative 
duties, i. 7 ; creation of, 212; 
disqualified to sit in House by 
bankruptcy, 213 ; disqualified for 
holding certain offices, ii. 39 

Pelham administration, i. 270, 272 

Pensions, how granted, i. 174-182; 
the grant of, restricted by Parlia- 
ment, 175 ; on the civil list, 180 ; 
in army and navy, 176, 177 ; to 
ex-ministers, 290 

Pensioners (certain) ineligible for 
the House of Commons, i. 244, 
245 

Perceval, Mr., his administration, 
i. 112, 120; assassination of, 95 

Permanent grants, ii. 203 

Petition of right, procedure on, i. 
121, 122. 

Petitions. See Supply 

Pitt (Lord Chatham), his adminis- 
trations, i. 270-274, 277-279 

, W., his administrations, i. 109, 

III, 119, 120, 126, 138, 209 

Place bills, i. 243, 244 

Placemen in the House of Com- 
mons, i. 233, 239, 243, 244 

Pledges between ministers and the 
crown, i. 282 ; between members 
and their constituents, ii. 129 

Political unanimity, an established 
principle, i. 253, 254 

and non-political offences, i. 

166 

•Ponsonby, Sir H., as private secre- 
tary to the Queen, i. 99 

Pottinger, Sir H., case of, i. 215 

Prerogative, defined, i. 107 ; how 
far it is controllable by Parlia- 
ment, 108, 142 
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Prerogative government defined, i, 
2, 3 ; its downfall, 45, 46 

Prime minister, origin and develop- 
ment of the office, i. 265, 278 ; 
his control over and position to- 
wards the cabinet, 279 ; ii. 5, 6 ; 
his supremacy and power, ii. 1 1, 
12, 17, 18, 21 ; the free choice of 
the sovereign, i. 1 1 1 ; selected by 
his colleagues in office, 113; is 
permitted to choose his own col- 
leagues, 113, 278 ; who is eligible 
for the office, 279 ; with what 
office usually held, 280 ; may be 
of either House, 279 

, the channel of communication 

between ministers and the crown, 
i. 116; ii. 14; his duty to keep 
the sovereign informed of the de- 
bates in parliament, 170 

Prison Acts, rules pursuant to, ii. 175 

Private affairs of persons or com- 
panies not to be interfered with 
by parliament, ii. 161 

Bills, position of ministers to- 
wards, ii. 67 

companies and parliament, ii. 

161 

secretary to the sovereign, i, 

97-102 

Privy Council, its origin, i. 29, 30 ; 
its connection with, and responsi- 
bility to parliament, 29, 30 ; its 
growing powers under preroga- 
tive government, 30-33 ; ii. 219 ; 
regulated by parliament, i. 32 ; 
its functions, 32 ; under parlia- 
mentary government, ii. 219 ; 
of whom composed, 220 ; Sir W. 
Temple's scheme of administra- 
tion for, i. 228, 229. See also 
Cabinet council, Orders in 
council. 

councillors, early impeachment 

of, i. 33 ; their qualifications and 
oath of office, ii. 221, 222 

Privy councillors, when they first sat 
in the House of Commons, i. 234 

Proclamations, their constitutional 
limits and enforcement, ii. 166- 
169. See also Orders in council 



Promotions. See Army and Navy, 

Public officers 
Prorogation of parliament, first, i. 

28 n. 
Protests from peers on Reform Bill 

(1867), i. 6 
Provisional legislation, growth of, 
ii. 176 ; simplifies parliamentary 
legislation, 177 ; the system of, 

176-179 ; advantages of, 177 ; list 

of acts confirming, 177 ; persons 

aggrieved by, 178 ; defects in the 

system, 178, 179 
Public accounts, form of the, ii. 

270 ; audit of the, 261-266. See 

also Exchequer 
standing committee, its 

origin and functions, ii. 269-271 ; 

first appointment of, 270; selec- 
tion of its members, 271 
charge. See Supply, Grant, 

Motions 

contracts, ii. 179 

moneys, parliamentary control 

over grant and appropriation of, 

ii. 198 ; over its issue and ex- 
penditure, 235 
, control over its issue and 

expenditure. See Exchequer and 

audit. Treasury 
, proceedings to give effect 

to a parliamentary grant, ii. 239. 

See also Addresses, Bills, Supply, 

Taxation 

officers. See Civil service 

, attempts to exclude them 

from the House of Commons, i. 

239, 242 ; who may now sit 

therein, 245 
, salaries of parliamentary 

officers and servants, i. 174, 175. 

See also Patronage, Treasury 

Schools Act, powers of, ii. 173 

service, fidelity in, i. 172. See 

also Civil service. Officers, Public 

officers 



Queen. See Crown, Sovereign, Vic- 
toria 
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Questions to ministers, ii. 85-92 ; 
to law officers, 88 ; answers to, 
90, 91 ; to private members, 89, 
90 



Receipts, gross, to be paid into the 

exchequer, ii. 200 
Recorders not disqualified to sit in 

parliament, ii. 37 
Reform Bill (1830), effects of, i. 

71 

(1832), effect of, i. 5, 6, 71-74 

(1852), on the vacation oJf 

seats, ii. 41 

(1854), proposed that re-elec- 
tion, on accepting office, be done 
away with, ii. 41 

(1859), ii. 41 

(i860), ii. 42 

(1866), ii. 42 

Reports of officials to departments 
are confidential, ii. 159 

Representation in parliament, origin 
of present system, i. 22, 23. See 
also Parliament 

Residences, official, for ministers, i. 
289, 290 

Resignation of ministers. See 
Ministers 

Resolutions of either House, pro- 
ceeding by, instead of by bill, ii. 
67, 68. See also Motions 

Responsibility of ministers. See 
Ministers, Ministerial responsi- 
bility 

Revenue, public, how derived, ii. 
199 ; when insufficient, 200 ; 
gross receipts paid into the ex- 
chequer, 200, 202 

Revenue officers, their salaries paid 
out of receipts, ii. 201, 247 

Revolution of 1688, its effects, i. 
2, 5, 5i» 79, 154. 234» 235 

Rewards, prerogative in granting, i. 
210-214. See also Honours 

Riot Act, i. 157 

Ritual commission, i. 146 

Rockingham administration, i. 260, 
273. 28s 



Roman Catholic question. See 
Catholic question 

Royal functions, delegation of, i, 
n8; in abeyance, 119; proceed- 
ings to supply defect in, 119, 
120 ; income, 124 ; pardons, 205 ; 
proclamations, i-^^ Orders in coun- 
cil ; sign manual, 116 ; when dis- 
pensed with, 117, -5*^^ fl/ji? House- 
hold 

Royal grants must be brought under 
notice of ministers, i. 36 

> household, appointments in, 

controlled by ministers, i. 94, 

95 

orders authorizing expenditure, 

ii. 240 

Russell, Lord J., his administrations, 
i. 82, 113, 115, 129 ; his leadership 
of the Commons, ii. 108 ; his re- 
fusal to accept restrictions, by 
members, on ministers' freedom 
of tendering advice to sovereign, 
82 



Salaries of officials, i. 174, 175, 178- 
180, 183, 185 ; ii. 201 ; in revenue 
departments, ii. 202, 247 ; of min- 
isters, i. 287-290 ; necessity for 
adequate, 288 ; Burke's opinion 
on, 289. See also Ministers, Par- 
liament Houses, Public officers 
Sale of government stores, ii. 198 
Scire facias^ writ of, i. 192; when 
it may be used in a colony, i. 

203 

Scotland, office of secretary for, ii. 

112 
Seal, great and privy, their custody, 

Secret service fund, ii. 245 
Secrets of state not to be divulged 
without leave of the sovereign, ii. 

8,9 

Secretary of state, office of, i. 53 ; 

the channel of communication 

with the sovereign, 83 
for Scotland, creation of office, 

ii. 112, 113 



r 
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Shelburne administration, i. 264, 

275 

Simon de Montfort, i. 23 

Solicitor-general, office of, i. 237 

Somers, Lord, impeachment of, i. 
54, 8S, 254 

Sovereign, the, his powers in Anglo- 
Saxon times, i. 11, 16; elected by 
the Witan, 12; his powers after 
the Conquest, 16; under pre- 
rogative government, 38 ; his 
office abolished, 48 ; right to 
employ a private secretary, 10 1, 
102 ; constitutional position of, 
102, 103 ; duty of, 103, 104 ; 
importance of the kingly office, 
104 ; functions of, 105, 106 ; social 
pre-eminence, 105, 106 ; and ap- 
pointment of ministers, 109, no 

■ , with whom he may advise, i. 

61, 62 

, must always be attended by a 

minister, i. 84 ; always act through 
a minister, 84 

, may employ a private secre- 
tary, i. 97-102 

, foreign communications with, 

ii. 18 

receives cabinet minutes and 

official papers, ii. 13, 14 

See also Crown, Cabinet, King, 

Ministers, Parliament, Prime min- 
ister. Speech from the throne, 
Victoria 

Speaker of the House of Commons, 
the crown addressed on his behalf, 
i. 185, 212 ; his duty in regard to 
supply grants, ii. 230; speech 
on presenting money bills for the 
royal assent, ii. 234 

Speaking, priority in, ii. 75 

Speech from the throne described, 
ii. 52-60; ministers responsible 
for, 54; how framed, 56, 58, 59 ; 
addresses in answer, 58 ; by whom 
to be moved and seconded, 59 ; 
amendments thereto, practice con- 
cerning, 60 ; royal speech at the 
close of a session, 60 

Standing army, provisions for, i. 
45» 156 



Star Chamber, i. 43, 46 

Stipulations from ministers on ac- 
cepting office, i. 281, 282. See 
also Pledges 

Suffragan bishops, i. 144, 145 

Sugar duties, government defeats on 
the, ii. 222, 223 

Superannuation, i. 1 76-1 78; just 
claims may be enforced, 178 «. 

Supply and taxation, prerogative in 
relation to, ii. 186-199 

only granted on demand of 

the crown, ii. 187; petitions or 
motions for aid must be recom- 
mended by the crown, 187, 192 ; 
exceptions to and evasions of this 
rule, 192 

, rights of the Commons con- 
cerning, ii. 226 ; rights of the 
Lords, 226 

, presentation of estim^. ii. 

204; supplementary estimates, 
205 ; of committees to revise 
estimates, 206; classification of 
estimates, 207 

, votes of credit and votes on 

account, ii. 211 

, votes of supply in anticipation 

of a dissolution of Parliament, 
ii. 212 

votes, are only for the current 

year, ii. 210; not imperative on 
government to spend, 259 ; in 
committee of ways and means, 
216 

, advances in anticipation of 

Appropriation Act, ii. 217 

, all financial operations to be 

submitted to Parliament, ii. 223 

^, bills of supply and of appro- 
priation, ii. 229—234 

, surpluses on army and navy 

grants available for deficiencies on 
similar grants, ii. 231 

Supply, duties of speaker in matters 
of, ii. 230 

See also Budget, Committee of 

supply, Public money, Taxation, 
! Treasury 

Surpluses on civil service votes not 
transferable, ii. 259 



Hosted by Google 



288 



INDEX. 



Surrender of unexpended balances, 
ii. 212 



Tariff. 6^^ Budget, Taxation 
Tax Bills, proceedings on, ii. 229 
Taxation,, limits of prerogative in 
regard to, ii. 165, 166 

by parliament, origin of, i. 21, 

22 

; motions concerning,, should 

proceed from ministers,, ii. 193 ; 
restrictions on parliament in, 194; 
ministers not obliged to answer 
inquiries concerning, 1 94 ; minis- 
terial scheme amended by parUar 
ment,.i94, 195 ; Jrregular to move 
in committee of ways and means, 
a general motion concerning,. 
220 

consists of annual and per- 
manent duties, ii. 220 

when new rates of duty may 

be levied, ii. 221 

Taylor, Sir Herbert, private secre- 
tary to George III. and William 

IV., i. 98,99 

Telegraph contracts, ii. 180^ 
Temple, Sir Wm., his scheme for 

reforming the privy council, i.. 

228-230, 240 
Temporary advances, ii. 197 
Territory, new. See Acquisition 
Thanks voted by parliament for 

eminent services, i. 213-215 
Thurlow, lord chancellor, i. 62, 

111,136^ 
Transfers of army and navy grants. 

See Treasury 

of civil service votes, not per- 
missible, ii. 259 

Treasury to apply to exchequer for 
supplies granted by parliament, 
ii. 240 

, powers of, in controlling 

all public expenditure, ii. 248- 

254 
regulates salaries and pensions 

of public of&cers, i. 175, 176 
empowers army and navy 



departments to use surplus of 
grants for deficiencies, ii. 252 ; 
subject to the sanction of parlia- 
ment, 258 

Treasury responsible for the audit 
of public accounts, ii. 262 

— Bench, ii. 104 

chest fund, ii. 244 

Treaties, right of making, i. 132, 
133; powers of parliament in 
regard to, 133 ; right to withhold 
information from parliament con- 
cerning, 134 ; alleged violation of, 
I34> 135 ; when still pending, 

. inquiries should not be made 
concerning,, 135 



U 

Unexpended balances of grants to 
be repaid to exchequer, ii. 212, 
260 ; differences between the 
board of works and the board 
of audit on this point, 261 

Uniformity, obligations of the Act 
of, i. 153.154 ^ . 

Universities, charters of, 1. 216 ; 
procedure in founding, 217 



Victoria, Queen, as a sovereign, i. 
74, 75 ; her wise exercise of pre- 
rogative, 94; her attention to 
affairs of state, 94 ; Sir R. Peel 
and the Ladies of Bedchamber, 
95, 96 ; private secretary to, 100- 
102 

Votes of censure (in both Houses), 
when allowed priority, ii. 121 ; of 
want of confidence, 120, 121 ; 
defeating a ministry, reconsidered 
and rescinded, 123, 124 

Votes of confidence, ii. 122 

of thanks for public services, 

i. 213, 214 

of credit, and '*on account," 

ii. 211 ; in supply, 209 ; to make 
good excesses on grants, 260 
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Walpole, Sir R., i. 88; his minis- 
terial career, 257, 260, 265-270; 
his downfall, 268 

War, declaration of, requires signa- 
tures of all the cabinet, i. 56; 
right of declaring and making 
peace, 125-128; how far subject 
to parliament, 126 ; parliament 
must sustain the crown in a 
foreign, 129 

Warrants, general, ii. 183 

Ways and means, votes in com- 
mittee of, ii. 216; bill of, 216; 
committee of, 217; irregular to 
move general motion concern- 
ing taxation in, 220 ; resolutions 
submitted concerning taxation, 
220 ; resolutions should not be 
reported to House on same day 
as ^''^reed upon, ii. 221. See also 
oupply 

Wellington, Duke of, i. 72, 73 

Wensleydale, Lord, i. 213 

Whig families, their influence, i. 
58 ; claim to nominate the king's 



ministers, 66, 67. ^^^ ^/j-^ Govern- 
ing families 

Whips, of the House of Commons, 
ii. 76, 77 

William HI. and his ministers, 
i. no; reign of, 240-244, 248- 
250, 253 

IV., his conduct as a sove- 
reign, i. 92, 93 ; and the Reform 
Bill, 71 ; dismissed his minis- 
ters upon insufficient grounds, 
72-74 ; his private secretary, 99, 
100 

Witans, the, i. 12 

Witenagemot, the, i. 11-14, 16; 
power of, to depose the sovereign, 

13 
Writ, issue of a new, on a member 
accepting office, ii. 45-50 ; <m 
elevation to the peerage, 46 ; on 
accepting the Chiltern Hundreds, 
^"j ; not issued until expiry of 
time, 48 ; if a petition, no issue 
of, if seat be claimed, 49 ; Cana- 
dian practice regarding, 50 ; when 
no legal return has been made, 
50,51 
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